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ICAN AND ENGLISH JURISPRUDENCE,
ANCIENT AND MODERN

INCLUDING

THE PRINCIPAL TERMS OF INTERNATIONAL, CONSTITUTIONAL, AND COM-
MERCIAL LAW; WITH A COLLECTION OF LEGAL MAXIMS AND
NUMEROUS SELECT TITLES FROM THE CIVIL LAW
AND OTHELR TOREIGN SYSTEMS

By Henry CamprriELL Brack, M. A.

Author of Treatises on “JUDSMENTS, 7 s TIrLES, ” * CONSTITUTIONAL PROMIBITIONS,” elc.

ST. PAUL, MINN,

WEST PUBLISHING CO.
' 1891

4747




EXPORTATION

EXPORTATION.
or carrying goods and merchandise from one

country to another.

EXPOSE, . To show publicly; to ex-
hibit. .

EXPOSHE n Fr. A statement; ac-
count; recital; explanation, The term is
used in diplomatic Ianguage as descriplive
of a written explanation of the reasons for
a cerfain ach or course of conduct.

EXPOSITIO. Explanation; exposition;
interpretation.

Expositio que ex visceribus caus® ]

nascitur, est aptissima et fortissima in
lege. That kind of interpretation which
is born [or drawn] from the bowels of a
cause is the aptest and most forcible in the
law. 10 Coke, 24b.

EXPOSITION.
tation.

EXPOSITION DE PART, In French
law. The abandonment of a child, unable
to take care of itself, either in a public or
private place,

EXPOSTURE OF PERSON. In crim-
inal law. Such an intentional exposure, in
a public place, of the naked body or the pri-
vate parts as is calculated fo shock the feel-
ings of chastity or to corrupt the morals of
the community. '

EXPRESS. Made known distinctly and
explicitly, and not left to inference or im-
plication, Declared in terms; set forth in
words. Manifested by direct and appropri-
ate language, as distinguished from that
. which is inferred from conduct. The word
is usually contrasted with “implied.”

EXPRESS ABROGATION. Abroga-
tion by express provision or enactment; the
repeal of a law or provision by a subsequent
one, referring directly to it. ’

EXPRESS ASSUMPSIT. An under-
taking to do some act, or to pay a sum of
money to another, manifested by express
terms.

EXPRESS COLOR. An evasive form
of special pleading 1n a case where the de-
fendant ought to plead the gemeral issue.
Abolished by the common-law procedure act,
1852, (15 & 16 Viet. ¢. 76, § 64.)

EXPRESS COMPANY, A firm orcor-
poration engaged in the business of trans-

462

The act of sending |

Explanation; interpre-’

EXPRESSIO EORUM, ETC.

porting parcels or other movable property, in
the capacity of common carriers.

EXPRESS CONSIDERATION. A

consideration which is distinctly and spe- -
cifically named in the written contrach or in

the oral agreement of the parties.

EXPRESS CONTRACT. A contract
the terms of which are openly uttered or de-
clared ab the time of makingit. 2 Bl Comm.
443; 2 Steph. Comm. 110. A contract made
in distinct and explicit Ianguage, or by writ-
ing; as distinguished from an implied con-
tract, 2 Kent, Comm. 450.

EXPRESS MALICE. Actual malics;
malice in fact; a deliberate intention tecom-
mit an injury, evidenced by external circam-
stances.

EXPRESS TRUST. A trust created or
declared in express terms, and usually in
writing, as distinguished from one inferred
by the law from the conduct or dealings of
the parties. :

Exproess trusts are those which are oreated in ex-
press terms in the deed, writing, or will, while
implied trusts are those which, without belng ex-
pressed, are deducible from the nature of thotrans-
aetion, as matters of intent, ar which are superin-
duced upon the transactions by operation of law,
as matters of equity, independently of the particu-
lar intention of the parties, 56 Barb. 635,

EXPRESS WARRANTY. One ex-
pressed by particular words. 2 Bl Comm.
300.

In the law of insurance. An agree-
ment expressed in & policy, whereby the as-
sured stipulates thab certain facts relating to
the risk are or shall be true, or certain acts
relating to the same subject have been or shall
be done. 1 Phil. Ins. (4th Ed.) p. 425.

Expressa. nocent, non expressa non
nocent. Things expressed are [may be]
prejudicial; things nobt expressed  are not.
Express words are sometimes prejudicial,
whieh, if omitted, had done no harm. Dig.
35, 1, 52; Id. 50, 17, 195, See Calvin.

Expresss non prosunt quse non ex-
pressa proderunt. 4 Coke, 73. The ex-
pression of things of which, if unexpressed,
one would have the benefit, is useless.

Expressio eorum qus tacite insunt
nihil operatur. The expression or express
mention of those things which are tacitly im-
plied avails nothing. 2 Inst,365. A muan’s

‘own words are void, when the law speaketh

ag much. Finch, Law, b. 1, ¢. 3, no. 26.

"Words used to express what the [aw will im-
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The Daily State Gazette, Trenton, NJ
Tuesday Morning, March 17, 1903

FISH LINES
CAUSE A STIR

DELAWARE LEGISLATURE WILL NOT ACCEPT
BOUNDARY DISPUTE REPORT

SNAKE LEGISLATION ALLEGED

Dover, Del., March 16.—One of the warmest debates during the present session of
the Delaware Legislature took place this morning in the house of representatives when the
reports of the commissioners appointed by the general assembly some weeks ago to
determine the Delaware river fish boundary lines between New Jersey and Delaware was
read.

The commission consisted of Governor John Hunn, Attorney General H. H. Ward,
and George H. Bates on the part of Delaware and Governor Franklin Murphy, Attorney
General Thomas McCarter, and Edward C. Stokes, on the part of New Jersey.

After the report had been read, Representative Holcomb arose and addressing the
speaker stated that the report and the bill accompanying it, of which there had been no
previous notice given, was nothing more nor less than a scheme to pass “snake legislation.”
He accused Attorney General Ward, who was on the floor of the house at the time, of
perpetrating the scheme, and also of exerting his influence to have the report accepted and
the bill rushed through the house with undue haste.

The attorney general in reply denied the accusation, stating that his sole purpose
and object was for the welfare of the state, and nothing else. Mr. Holcomb contended that
if the bill went through the New Jersey fisherman in a few years would invade the
Delaware waters to such an extent as to wipe out entirely the Delaware fishermen.
“Already,” he further said, “have the fishery industries along the Delaware river suffered
by the prolonged dispute, and it is now time that the matter should be settled.”

Other members of the house living within the radius of the twelve-mile circle
objected to the rushing through of the measure, as they had not been consulted, as
provided for in the resolution.

After an hour had been taken up in debate, blocking all other legislation, the report

of the commission was, according to Representative Holcomb’s motion, “received but not
accepted.”
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CASE RUNS 30 YEARS
The Washington Post; Feb 26, 1906; ProQuest Historical Newspapers The Washington Post (1877 - 1989)

pg. 2

LR
% %{?Zf-g“%””‘

eSS “.3“!,

@%W

LE Olf GRAHA.M.

ﬁu Exl;uae fot S
Alum uf-Fixéa -

for* ddi ‘ﬂihg a filde B¥e
morfilhg; &L THird ahd
wt, Plafhihed ollver, n
s wis & vidilrh of uiiun-
!anrrw-prlsnm, '.l:hnmns
‘tvad the Folity pEFE -
d Tmlv!t' *m tlm desk
Hecond pr&clnnt.. Ak
wrong to. -nopady. Al
homa, when .dis yera
h wod pinchéd. "He sald
of 4¢" JaW, and dat dé’
> Bl# dury st be ﬁi‘:i-

& Lrugiv his umury nnd

AR .was ‘one of his
A Ub'ratd me it Ah poll
m. Ah did, ahd befarh |
was aquaezod. Dis yer
d 'fads what he did, or
e, with hia .méetin® de

WARROW ESCAPE

lqo F'eét of Bmil-
reting Track.

rdous

1 l!nd( iﬁ-ttlehwn ;

. dgest

tlon ‘fehldh-will- e
- lday by Cbl}-‘lm‘lsulcner ‘Rawls,’ on buhslf-
'_ of ‘counael for -ithe* two ‘salpmonweslths.
5 This, ‘however,-1o4¥ not figedssaly: inply

.umr cumbarlng tha . Quptuma- Court
daickel for medcly. “inlbky , years, thé fa-
of*New Jersay galnat: 'Bcla.-
Mais his, x‘ﬂehéd a- uthge where the 1iti:

ajits fel justified in asking: for o wus= -1
£ i eriproéeadings ‘pondbit L3k

penelon ot L,

‘Of tha controversy, - .
"bH4 ‘18 tha purpbrt of the-ma-
#mzde to the couidt id-

that the Actusi-setilémeit’ of the lobgs:
drawn-out legal ba.ﬁtle will ‘b prought
nl}r:l ‘at once:

g, from- thé m!erl»h‘ with . which
the ccaé has not.moved If the past gen-
drdtion % might be safe 16 predict that
wf Jenat feveral mors years will elapis be-
fore it 1a finaliy ‘diaposed of and atricken
from- the docket. By thit
dragied aliHg ifits quits a Tormildabls
rival o ‘.chkena' ciildbrited aase of Jarn-
dyce, ©¥. Jartdjce, Tiks those In that
fiptionl hattle 6f Kiw, the original coun-
sal have: nen-rls"pd! Diaied away.- But one,
Géorga - H. es; of ‘couiizel for Dela-
ware, I, lhrlnﬁ. and Ghe iz =il one of ita
representatiyes In | case, The, lata
Thowas 7, Biyird, wid wis Secretiry or

tatd unddr Preftdent Ofsveland, ang the
st Asherican A#ibddsadsr to Great
Britain, kuai aldo one of Délawdre's couns
sel .in the’ cise, and tha late Theodore
Praylliigiansen, Jikewise omca at tha
fhead of tlia Stata Bapantinent, was a rep-
resentutive of Now Jersey:

]u:iid:cﬂon Over River,

The chsé dtiginated in Delawara's claim
to Jurisdiétlon: over the watdirs of the
Delaware rivar witlilit What i known a3
thé 1Z-mie radine, whith axtonded doross
tHé Tiver np to thé..Néew Jérsay shird,
Théss Hgbts urs ckilified uider tha oilg-
Inal grant, fwhen the prgvinge of Dekit-
wars was created from it Was then a
part of Perinuylvania, they have been
thd saqueca Sf All-feelng Hietwyeen the pto-
pls of the, two Statas for almost a ééh-
tury One of the worat insulis that o

o m———— _....‘.: s b o~ _n.l._..... - man .

il '.*Womens New' ’l'an oveﬂ.la;kels

time 1t whl have |

b ) e'a ll ’ -
sat’ "i!ziil‘aﬂ to 4»- aaz ai.
9 h a.'_' 2N il

St

:Stra.pp!l! ‘mearhsi . satin llu‘d.-alm
tn ; utual vllua, 888, BD:-

- $8.50

anzn s New:Tan Covert Jackels; :
- Trimmed with - abitched trufs :
h L

]

L b b £ L e B D el P g

.
PR PSP PURUPW W B W - WP WL

%ﬂhﬁf"ﬁloﬁ“‘ﬁ" oo ith
nake ne W,

005 sized 3 to 40; dotuRl velne,
311.50. Sp- clal,

$10.00

"Women s New Tan Cavert Jackets, i

With cullar. uﬁd& twith satin; full
coat zleave; W oufta; siaen 33 to
40; actual valuc, n,.m. -Bpecial,

$iL.50

LANSBURGH & BRO.,

. 420 io 426 Sevcnlh Slmt. -
HENDRICKS” 'DEEE'HSE

Thinks Criticism of His De-
parimént Unwirranted.

€ -ttty

CANNOT.'WATCH ALL DETAILS
T

Businesy of Insrrance Supenntandunt, He
Sa¥s, Is to 8ee that Comprnies Axd
Solvent, and Not ‘to Compel Diréctors

i ! e B S A e A ""m

medes ot

'5]36 ydu th;nk 3

;)

- I
R 1N

umd s

to save enough aioney to,
to biya Home zad pay fo;
not furnish a home on -t

.plan? : You. édn’enjoy. the
‘the filinitire thlb Yoii-2

ing for it, and:we clizig e

ifitetdst on extendad:

Qui ptices are all rhafkcd
gitres; and you will find.

for cash.

& shall be gla

our large Etack; and wq in
at any-tifmié,”

4F
“ In ths National €agital is

Sailﬂéi‘s & Stayniah Cd.

PET ER

§i7-819-32i-823 Sev‘e

nmma
Orﬁa‘ﬂ, and"
Mausie House

to Exercize Busifieis Hon uty-—’Would

n__...:_.- Foanrle Meen. ae A

4751

E WILL tep
yout old Sewi
» Machine for O

Dollar and guarantee ¢
wotk for ohe year.

Drop poslel

and nnw wadnn



ihing-
‘.ﬁori:s

York
n.stln-g
Board.

Adso-
Intdr.
on on
sep Of

thoso

sittee
pone-
pvHT-
ell as
‘Blala-

he in-

e or-,
sittie, |

4 <o 't S e _"" .
LAYS BLAME ON GRAHAM.
Plitfumer Tolffer Hai Kiduse. for Sound-
' ing Falae Alarin-of.Fire.
Whell arredled for' dgifdisg a falde fiva
slarin’ yéstetdezy moriilng &f Tuird and
Q atiesty fibithwest, ‘Plaimiey Tollver, a
negre, Clguméd be tdd & victim 6f tiijusa
tice; dnd thht his follnwipelionor, Thomas
G¥ahdm, a lidgro, wai the gllity paitl
“Yo' hotinh, kdid Tollvér th the desk
ain't -done numMi' wiong to.nopody. Al
was p‘raznhuiatin’ homa, whdn .dla yers
nigper sild dat Ah wnd plnehed. "He faid
he wad er officer of-d¢” IaW, atid fat dé
clreuiiabecsiiung of hiz dury mlst’ be pie-
served, L e -
“He den relaxed fruym his dignily and
mald, soeiny dot Ah .waa ‘one of his

bratliron, ko wold liv'ratd fme if Ak poll
in hia call tif him. Ah did, ahd befark

CGirahnm hettar had 'féss what ha did, or
businedd ohd.”” .

drakam and Tollvar will eppear fn court
inbis oreing. T .

TRAIN HAS RARROW ESCAPE

Stopped Within 100 P'eét of Bolil-
ders Co_verlng Track.

Pasgengers Thrown from Their S_Teafs,
Thankful for Their Bruises When
They Realize Sitnation.

. ~

Bpeelul to Tbe Washingfon Post y

Wew York, Feb, 25.-—~Tha enginzer of the
first traln Tunning on ths Greenwood
Lalie division of the Eris Rallroad to-day
closed his throttle and put on the brokes
in i nefFvous huriy siear Hewlitt statidn,
nlas mlles out- from Greenwood Lake.
The tralh was.broyght to_a stop with a
derk that.thraw the passciiera from their
seats, but, they did not mind the Joalling
when they got out and learbed the res-
son. .

“It's 2 lucky thing foi me and you
and tho finaoces of
the engineer told therm, “that this. is
Sundey ond the trgin lexves nt & o'clock,

Soulders which I'd have gona plunglitg

2} Into 5t the train had heen running on &

week-day schedule.
"brulses I gave youw.
allva,"” L .
The passenger® looked and agreed wilh
the enginesr, Diractly ahsad of them, In
a fifty-foot cut, known as Menderson's
Cnut, the track was covared to a depth of
-twenty feat with dirt apd bis bouhlers.
Some time during the night or errly
morsnlug the bank on.one slde of tha cut
had caved in, probably lousened by the
frast and rain, and over §30 tons of rock
and 4irt had elid down on the track.
| _A wrecking crew In chargs of Superin-
tendent Elston, of tha Neéw York divisidn,
wai seat out from Jersey City to gléar
the track. The men found they had to
olenr awiy, In addition to the dirt, thres
boulders weighing together over 200 tons;
They went back for dynamits and bleated
and shovéied ®ll dny without fAnishing
the job. Toward svenlng Mr. Histon said
he twould heve the track In shape [or
rafiic to-morrow morning.

HOME FROM CUBAN.CRUISE.
Several Members of Batﬂafieh;a Party

Tl AT T e

Don't mind thosd
Thank God you're

' | tlopt Whidh-will- ta mdde to
" Fday by  Comiridsionér HRowls,  on  bshslf

sergeant at the Besond precinot) Ak

Ah knowed it Ah was aquoezad. D8 yer |

dere will be irouble, with him .méetisy” de

the Xris Raflroad.”-

in 'the broad dariight, inastesd of“in ‘the|.
Akt - 2F BHE eatly widriling: Jude Jook ap'}:
-/ the track a hundroed feet and tell me what
.you thihk of that big plle of dirt and,

“| Wafe his redched @ stage wWhere the litk
| gagits fee]l juspified im asking: for o wus={.T-
- I penelon*of _tosther prodeadings "pendlis o

find] ‘géttlemént ‘gf the codtroversy. - -
At lénse” tHhi4 ‘98 the: purport of the- mo-
the court o-

‘| of counsel tor-ithe: two -gommonwenlthm.
‘Thia, ‘hoirgver;-dogk not necassdrly imply
tiat the f@ctual -sethlément’ of the lobgs
drawn-out leial battle Wwill'be prought
ahbut'at onces

Judglng. fro;
the ccas hag not:moved i the past gen-
srition R might be safe to predict that
af least several more years will elapia
fore it I8 fOnalty disposed of and stricken
from the GocKet. By thit time It will kave
drigéed hlpig ikto quite a for )
rival 4o Dickens' célibifited case of Jarn-
dyce, Uy Jarh@ice. idke thobe in that
fiptlonsil Lattle of W, the orviginal coun-
sal ‘bave fdantly adl’ pissed dAway.- But one,
Giéorgo- H. Hites, of counsel for Dela-
| warse, I8, Hving, and he iz ptil cpe of 1is
represenfativeg in ithe gase. .The. late
Fhomns T. Baydird, wid wiis Sedretiry ot
plits widdr Prddtdent Clevdland, niid the
first Asistrican Alilibdésader to ‘Great
Britain, fras also one of Délawars's coun:
sel .in the case, Rud the late Theodore
Freyllngimusen, MYkewise once at the
head oftlis State Departinent, was a rep-
reyantative of Now Jerzey:

Jurigdiction Gver River,

The casé dtiginited in Delaware's claim
to juidsdiction over the watérs of the
Delaware river wililit What Ix own ad
thé 1Z-indle radiue, ‘whidth axtol davors
the river up to tHd.Néw JFerssy shord,
Thosd Hgbty are cldliied under tha oflg-
Inal grant, when the province of Deld-
wars was created fromi t was then
part of Ferinuylvanita, aid they hove been
thd souécs of Ul-feelng Wetveen the peo-
ple of tha_ two States for almost a coh-
tury. One of the woret insulie that o
stiamger could offer to a citizen of elther
Btate was o takd one for a resldent of the
other, and when an ‘occasion offered, tha
Dilawafean could always get a rise out
of his eremiy by cdlling him a 'samd
Spanlard'’ or a “foreigner,” the Jorsey-
mai retdliddng by hucHng the epithet of

Lad

vcorn-cia ", thé Delawsrean belng
sdi-.r;iiuv-hat -menigitive dvek the reference
- {to his fongd hominy.

ror: .

The dispute, however, did not beaome
renlly acuté—that 1s, it dld not got into
the courts—until.the fisheries within the
controverted hros beczine vatuable. The
headduarters of the.caviar ilndustry are
just at that polnt, ahd the oyster huai-
nesn {8 alzo of oonslderable moment. The
Delaiware autlioritles enactéd laws -
quiring a atirt.loeansa from the cltizéns, of
another Hitate to catch flabh or ‘oysters In
ity witers, and™any Jerseyman Tfound
within the disputed line, even though ha
vros on his own side of the channel, was
arrested und jailedl’ asid his aturgeon ne
confiscuted. - | . .

Ien of Jerdey Retaliate,

The Naw Jersey officerd undertosk the
sams courss toward Delawareins who
veptured on the othier side of the river,
ahd theére was talk of .creating a “fnavy't
to enfarce tho jurisdiction—ef the smaller
Stats when #uil waa brought in the BHu-
preme Court of the Unlited States In 1577
by the attarney general of New Jersey to
pravent the intarfarahce of the other sult
wWithih the controverted waters pending
the determingtidn of the rightful boun-
dary Bne.

The osso has dragged on through sev-
sral attempts for an amicable ssttlement,
until about two years ago the court ap-
pointed Francia Hawls, of Philzdelphia, a
caualeaioner to take evidence. Thia worlk
waa gliiost completed last sprihg, when
ille Deleivare leglslatuie created a -com-
milselon td conifer with a2 Mye comminsiun
on thd pa¥t of lisir nelghbor, with the ob-
Ject of bringiNg sbdut dn anilcable ter-
mination of the pending suit and a “HAnal
adjustment of g1l contFfoverslés relating
1o the boundaniy line betieen aald Stdtex
snd to-thelr respective Hzhis in the Delus
wars River gnd Bay.” ,

Four corarhisaloners were also

trdad

. pié aeleriy with .whieh |

* Trimmed with - atitched strapa;
naw_‘coat ‘slesve; finfahad: with
stitched - eloth;, Jacket lNpned_ with
satin; sikak 32" 10 40; ‘detudl Value,
$11.60.- Spscial,

-$10.00
‘Women's NéwTan Covert Jackets,
‘With collar; linéd ivith satin; full

cont sleave; Withh ocuffs; sizex 82 to
40; actual ,v:nlu_u, $z.50, -Bpecial,

_ BIL50
1 LANSBURGH & BRO.,
. 420 to 426 St??gl!m Stmt-

HENDRIGKS' DEFENSE

Thinks Criticism of His De-
partmént Unwarranted.

-4

L e o

-t re

CANNOT ‘WATGH ALL DETAILS

4
Business of Instirance Superinténdeiit, He
'8391, Is to Ses that- Companies Are
Solvent, and Not to Compel Directors
En Exercias Buaineu H?nufy—HWduli
Require Laxgée Sum to Stipecvise.

Syracuse, N. T.. Febh. 2+ Fraficlzs Hen-
dricks, Stite miperintendent of Insurance,
to-night lssued a statemant relating to
ths recémt repart of thie Armstrong coim-
mittea of the legislature with special
referenca fo that portion of the rdport

fnsuraiice dapartment. FHe dwellz at
lehgth on the manlfold dulfes of his de-
partinent, wlilch, he =meys, s eqimlly
ghidrged with the examination and suber-

guatanty corporations, and businesd, as-
ht, and fraternal beneficlary ssso-
clatiors, nunibering in all 433,
“Outdida of routine work," hé ziya, “the
pitigaty digty: o2 tlie department is i gen-
eral’ supérvision: by eaxamination _and
otherwlsa, for thé purpose of onmpelih_u;
colipllaiice with the atatutes redgtilsting
the sitbject of and the presarva.
tion of awagis, .remervo and truxt funds
n such propiiijop-ta lixbilities as would
fnsura the fall dlacharge of &11° obliga-
tlons to policy holders, whether of life or
fire Insurance. .o

. Daily Watch Not Expected.

*I do not believe that it has been the
expectation that this department would or

acts of officers and directors with rafur-
aance to compelling the exercisa of ordl-
nory business abflity chd honesty in the
maonagement of the- detslls of the busi-
ness committed to their care. "While, per~
haps; the superintendent of insurancs by
Indirect methpds might influence salaries
and the .methods ot investing fonds, I
know of no dlrect provision of law ou-
thorizing him ‘ts do this zo long ag the
company compliles with the stdtutory re-
nuifements, and dosa not lmpalr &ta abil-
ity to meet the demands of policy hoeld-
eri. A caraful examination of the
statutes creating and rogulating this de-
partment will, I belleve, maks it quite
Sledr thet It was not Intended to be an
aversesr or ddminfatintor of the daily

nature of & modus vivendi, was .drawn
up, which was uubsequently enaited by
the leégialntures of the two States. 'The
compuct provided that, pending Its rfatld-
ontion by Congress, and the actyal deter-
'maination ot t.lr; Jogal boundary llne adud

e e
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by New Jersey, aund 4 cofrifect, In the| ni

mana t of these oSOmMpR~

ns.

“Many of the companies wuder the suj
pervision of this dJdepartment ara stock
¢ompanies, whosa stackholders ara solely
interested in and entitled to any surplus
bevond what may be mecessary (o meet
ctha demends 35 tha _gg!'lc:_r_' Jholders. ‘8&511

oo g W I ~ e

which eriticiwes the adminiatration of tha |

vikioh of Are, marine, casuzslty, aid ofedit |

could axercise a daily watch over tha ||
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e pAenans

iz observed thnt‘i;
bs tha peopls oI the
know s much as ko

Henderson bzd same
inside hLis own party
i 'was by mb means a
conduct in the Speale.
00;°hiad to cops with.
bz "Epgaker Canhon.’
tari® ‘ack,. proyvoked!
. sinohg Hepublicank
thtry, which Wwas ra
ie by un hotive GLady
‘gents. Bpeaker Hen-
sident MeXinley, and
ug @ majority In the
I, Under Presideh}
Bifation,” the Cuban
+ also cauked perlous
®, and; in fAct, was ut
There. .
»m Congreps, after he
L In the Bpring of 102
n has oftax been ats'
ent at the démend In
of the tapifl.and for
1 ‘dctent, '6f high pie-
\ letter Gen. Hender=
‘unlk, ‘4n ‘ex-speakelr of
1, figured conslderably
: roviglon. B

the Reeil-Rules,

1 Bpeake? vnder the|
fule. ¥¥e was one of
deang who ‘conferred
Bpeaker Head In that
, the Shoreham Hbotal
I the ¥ifty-first Con.
. one day, saw the
s deperling thefr weals
ie observad In an un-
Tuesy wa've got to try
~&E the first applica-
ule. Crisp found him-
wdopt it Yo molified
mpplied- it during tivo
ien  Hendersohh suo-

Runs pams to this
| fnte Iiinolz with but
wreign. However, by
‘Y. <omumon 19 the
1 a good competance,
3 Henderson, wa® at
of thren stohe houses
tha elder Hend

tuitl policy holders calling attention to the
fart thet it Is not only necessary for them
to co-pperate in seacuring the remedial
legislation ¢ ded by the Naw York
State Insufanis ihVesiigating committee,
but piso to get for themmsalves the con-
trol of the company through the election
of thelr own truatees. e
Trying to Qet Fraxiea.['- . ..,

‘The awssoclation fuvors such I ntlon
as will resuit in onating al], on, at leasat,
a mejority of tho pressut tinitées of tha
Mutvel, of “whom theid ara thifty-sic I¥
1%z capnot be avcomphshell, the: nxled
olitich ‘purposes to e every effoft to
'skcurs through local vigghizations o aul-
fitfant numbat proXiea to ‘elect nine
neiv trustées. The leaders fh the move-
viljit eontend that, this Recompliahed, they
il be abla to el¢or nine sdditionnl trog-
tees next yert, and thuz egqueldly. divide
control with the present management, It
not actunily donddate the company.

At present only thtea of the thirty-six
{rusteea of the eompmg e nouresigents
of New TYoark City, snd it is the plan nf
{the amsociatipn to select its candidaten'Yor
irsless from various sections of the
eouniry in ofder to give all = falr ropTe-

tion. Polidy holders in Englahd,
France Austirlia, End 'othiéi countries ara
co-operating in the movement hrough
. the hezdquarters Hers. .

Lively Fight vn Hand.

it Ic dlmlmesd that the present manege-
meént of the compiny iz expending large
surE 6T the poliey bolders’ money in ‘s
effort to procurs proxies, and this effort
.the association Tz king to teract
by Wwerning those rwho hold policies, asd
they have been asked to revoks thair poll-
cles Biven’ to those now In control of the

company and enrall themselves In this
movimen
A Hvely fghnt is In progress, end the ns-

socialion officials nssert that when the
tdme comes they  witl have sufcient
ntrenizth to gain a xood foothold in the
manaogement of the affalr of the company.

Afong those Interested in the under-
taklig are Gen. Gil, prexident of the Mer-
cantils Trust Company; Douglaa H. Gor-
don, president of the Internaotional Trust
Compuny; Bernexd H. Baker, presidsnt
of the Baltimora Trust Compony; Donglaa
H. Thome, capiialist, all of Maryland;
Ifamilton Carhert, of Datrolt, . a §20,004

He wos & poet and
eal repute, Having
pute with the iaird ot
ar property, Thomas
C-shlled for Amerien.
ker, Gen. Hendergon.
mrope, made diligent
alls of that aplsoda,
ble for hix residencs
1 ecareer in the new
nade Httle hecdway.
reled extensively, vis-
r Btate in the Tnlon,.
untry of Turope.

as & Lawyer,

wood well at the Town
led to prectice in the

ning out of the army. |-
of Blzwell & |3

1= frm
i, the tatter belng]
brothet of the retired-|
me Cotrt. About the
m to the bar he waz
of {ntermal revenue,
mt offica ¥our years,’
isistant Unlled States

Allicon were ‘fellow-
vo decades wera cloba-
How. “:At the Chlczgo
‘enderson bore. & con.
£ & delegate-at-large.
Mully fn debete with)]
rx, belig' o chiamplon
lox: ¥His séledulon Yor

n a’‘fleld of eager Ax. '

been asocribed to the
Henderson gave of
mal conyention. .

poliey holder; George B, Staven, In chargs
of the theologieal ‘depattment of Yale;
¥rahk 0. Pat h, ot Philadeiphla; Praf,
Wi Rs Moody, of East Northfield, Mane,;
Gedige W, Stevens, pienldent of the
Chesupeake' and Ohlo Raliroad; ex-Lieut.
Gov. BPmil B h, of Wi in, and =
aumbsr of lekding business mén in other
eities, -
The latm JD‘;{:EE. .Stﬁ;lng. l:' Philadel-
hin,. who Car [ surgnce vp
i Wg dezth recently;-~ waa
E?;?"o’z e Ehiefy interestsd {n the
movement.

| WOMAN TYPIST'S FAST WORK.

Hour from Dictation,
ta1 {6 Tho W & Post. "
Gpyingfield, Mawss, Feb. P5—«At ihe
miltary and bavel carnivol held hasre
Jazt BiEht, Misk $ay Cayrifigton, bf 1his
iy, broke &l Tatdids for binalold dype-
ity Trom dlctetioh, “wiltlig 2,530
wiords the flrsr heif |
adcord, @ totsl of 5,221 srords in ons hout, |
excluiiva: oY ervora, fof eaoh af avhich
five words wera deducted. 'Thiz give =i
average of 4 little mors than 87 wonda
'n minute. . .. .
The best previous cfMolal #Fecord ‘was
3,530 Woide fh ap hout, a ‘trifla ovér €%
words & winute, hide “by Paul Munter,

%z; Alnaiedn ¢ Bapden Lixt Novaln-

[¥] T -

AGED 'W'. OMAN EUT’E!I{G TEETH: -

Mis, Euindi M. Teavitts @smarkablé-
seicrBEiEARRe At Eighty-feven. -
Feelat bo THb Waabligtps Pt | 7.

S tapon, N EE, b, 2w Med: Lifstnid

M. TdenVith -who fa ‘passing Her' decliningg |

yeorswith “the' family ob Mr. znd M

Wiltia¥n .Plaistpd. .in a remnckably. well-
prazerved woighn-forone of hex years. |
Bre, | ‘Lenvilt, Who' wms -2ighiy-seven

years ol dast:Recember,’, Brs Gut, "within
.th ol w M v b

ELSSRT AN

i

Blindfolded, She Writey 5221 Worda'aa | §

honr aod R,551 Fha

C AmBtcin . conkul,

jetk that-threw the passefigars from thelr
mexts, but they did not mind the jostling
when they got out and learked the res-
son. .

*It’s = lucky thidg foi me and you
and the finances of the Erle Rallrosd-
the enginser told them, *that this. is
Supday and the irain lexves st § o'clock,
In ‘the_broid ddylight, fatead of'in ‘the’

the track o hundred feet and tell me whnt
.you thifike of that bix pile of dlrt znd,
houlders whbich I'd@ have gone plungihg

*{ Into if the train had besu running om o

schedule. Don't mind thoss

week-gay t.
grve you. Thank God ‘you'ra

‘bruiwes I
allve,” .

The passengers looked and agreed wilh
the enginesr, Diractly ahead of them. In
a fitty-foot cut, known as XHepderson's
Cut, the trock wed covered to a depth of
-twenty feat with dirt and biz b

B
it B EEE ey mibriliog:: Just ook op|

quiring & stiff Mammse from the citizén:
enother Bfats to catch fish or oysten
ity witerz, snd™any Jesraeyman fo
within the dispiited line, even though
wns on his own side of the channel, *
arrested ond Jxilad asid his sturgeon
confiscated, -

Men of Jersey Retaliate.

The New Jersey officerd uhdertobk
same course foward Delawaresnz
ventured on the otber slda of the xl
ahit theére wey talk of .creating a ‘iia
ty enforce the jurizdiction~ef the sms
Stota when kulf was brought fh the
preme Court of the Unlted Btatew In
by the attorney general of New Jerse)
prevent the intertaretice of the other
Wwithik the controverteft waters pehnd
the determination of the rightful be
doary line,

The ozzg has dragged on through 1

.

Bome tims durlng the night or ewrly
morrilng tha bank on-one side of the cut
bad rcaved in, probebly loosened by tho
froat and rain, ond over tons of roek
and dirt hed slid down on ths track.

A wrecklng crew in charge of Superin-
tendent Elston, of the Néw York aiviskin,
was gent out from Jersey City to éieny
the track, The men found they had to
olaar awdy, in addition to the dirt, three
boulders weiphing together over 300 lons
They sent back for dynamlte and biosted
.and shovsled all doy without fininhing
the job. Toward ovening Mr. Elston said
he tould have tha traok in shapa for
trafic to-moriow morning.

HOME FROM CUBAN. CHUISE.

*.
Several Members of Battlefields Party
Left the Sumner.

Neiw York, Feb. 25.~Ths United Staten
srtay transport Buinner ardved hero to-
day mtter o crulse of elghtesn days to
Cuban ports, whers mchumeris to thoso

killed tn the Spenlsh-American wor ware
dodloated. On board wers b of

eral pit ts for an amicabie settlem
untll sbout two years ago the court
pointed Franals Bawin, of Philadelphl
cominlssioner to teks evidence., Thizw
wis pliost coinplated last spring, w
{kie Delniware legislature vrented o .&
milssion tu cofifer with a Mke commin:
on thd peit ot lier nelghbot, with the
ject of bringitig abdut dn amicable
mipation of tha pending suit and o *f
adjustmart of all coibtfoversias rcelat
to the bounduty 3lne betWeen gaid- St
end to thelr ri ve Hights in ths D.
wars River and Bay,”

Your corimisalonets were nlno appoly
by New Jeraey, and @ cofipact, In
neture of 8 modug vivendi, was .dr
up, which was subsequently enaitdd
the législotured of the two Htates,
compunt provided that, panding its ra
ocation by Congress, and the nctuysal de
mination of the legal boundary line
itl: n'n:-rh s by :_u‘wn\mlrg:ta. each B
shoul ave egual- jurlsdic
own cltisens Sﬂ (.lla'1 wa r;ibg‘ﬂ:r
dsputed area, such jurisdiction to ext
from Al to abore, and each to h
agual richts to the fsherfem therain.

+ Coinmicsion Drafte Lawa,

~ It aleo provided for o jolnt oommim

the Santioge Bhttlsfield Coniwlssion, n
rorty of driny officers who fonghi 41 the
Cuben campalgn, Bl thalr wives. |
Lieut. Gen. 8. M. B. Young, who rapre.
sented Presldent Rooasvelt, remalned i
Havana for R visit of ‘&= month. Gen.
Adpa R. Chaffes, Mra. Chaffee, and Miie
Helen V. Chaffea flso l&ft the party at
Havanha, saillng fiom therd for Mexico,
where they will mmain & month. Gon.
Chaftee then goes to Low Angules; where
he will mako hik hoins. - | .
Rear "Admiral- Chailes B, Clark, and
Mrs. Clark {eft thé Sumhef ot Fort Mon-
roe. ond will o to Washihgten when Mrs,
Clark bas fully recoveied from @& sdérloul
cark of poluohing Whith followed phitking
some Aowera'at Motio Castle, Bantisgd.
Charles F. Watts, thinty years old, a
membek of the ciew of thé Humner; wis
takeh from the vesvel this aftermodn dnd
sent. 1o a police stavion. Lisut. Henry 1.
Winter, of $he Siimuer, the EafloF
having attempted- o 1
e, she was
uba, Pebrugry
B R
the stibmpted Agsiuit. Walts
il be aigned In coutrt.io-motrow &nd
probably turhed vver +0‘ths Federal au-
thorities for prosecutibn. .
P g ar

First Infantry 8aiila From Gibraltar. ,

Gibtaitdir, Fab, 25.—~The Unitdbd Stated
trangpoits  Kilpetritk and ° MpClelian,
having on board tha First Infantry, bound
for Manfla, $alled for Afaltd today.’; The
bholletS bf tho MeOldllan, which whia in
bad condition, wars throughly repatred
here. The officsrd "of ‘the Firat Infdntey .
presentad . Mr. . Sprague, the American
‘goriu] i recognition

- - SDrRgus,
1 with & allyer cup
of ths hospitallty shown them.

Demerters Erom Sigheg'i- Ships.
Napies, Feb. 5--Mi, Hylhgten,

i to-duy holifled, the
polige afitharities thel sikteen watlsis had
débeitted fromt 'the #écohd ygiiadrph -'of
the Umind Sthtes ‘Atlavitic fedl, cora.,
mbnded by Reay Admiral Sigsbee, and’
asven of them' have beéh arrested and
k on*boatd: the Arjerean. vadsels.

sent
Boaidl for Yile.
St Féb. H.—Fresldent Ar-:
‘thur T. Hadlsy .

. Aduiery
St Louvix, Mo,

; 1 hirss -upper 18oth, ‘i qisfact
Fhape gnd conditdon. Two ol thesa tésth |

1

y ! Yale. Urityetsity, on-.
nonnced At X baxiguéet, Jaxt. nigFfit of the
Ao IR 1A Wakthirn- Fale" Finherstnie ena
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of threc members” from e
Stete, which should draft lawa to te
late the ortching of fAsh in Delow
River and Bay, such -reguintions to
the sole lnw an the aubject when' ennc
by the legislatures of tha reupeo
Btates.

The commiszalon was aizn to agonr
the dividling llne botwean the boy and
river, and ta raark it with suitable mo
ments, ahd the falth of each’Stats 1
piedged to the enmctmeart of laws nei
#ary v carry out all these stipulath

Full ratification of the campact
made by ench leglzslature, but no naf
haa 80 Iar been taken by Congress tow
glvig the “consent epd approval™ sp
fied as heceagary to fnake the agreem
Hiinding In p=rpetulty upon both of &
States,” and te perrhit the pénding )
In the Bupreme CGolrt to be Wiscontin:
“without costs to elther party and wi
oyl prejudice.’” ‘

Pending the ratification by Congresa
this compidt, tho sult s to ain
ptaty quo, and, therelore, the commisst
sr wiil to-day gsk the court.tio susp
&ﬂher proceedings untll  Congrass

| C. % 8 Purs Cremm Xee Crenin
Ia fAine. Qt.” brickx, 3" flevory, Driggh
e ey ey e iy e arem—————— ]

The Greatest Safegunic

.

FoF your monéy.Is 3. gecure -snd réli
TacH 6. Wabp It. IVhen you com
I b Which 5 mlnbany,

Arningi. oF . your, fovtune, he var,. 8
e R A A e
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874 INFLUENTIAL DELAWARE FAMILIES.

daughter of Charles Carroll of Carrollton, a Maryland signer
of the Declaration of Independence. He died in Philadelphia
in 18868.

THOMAS FRANCIS BAYARD.

Thomas Francis Bayard, son of James Asheton Bayard and
Anne (Franeis) Bayard, was born in Wilmington, October 29,
1828. His education was pursued in his native State until
1841, when he was sent to Flushing, Long Island, to complete
his studies under the Rev. Francis L. Hawks, D. D. On
passing from the care of Dr. Hawks, Mr. Bayard entered the
commercial house of his brother-in-law, Augustus Van Cort-
landt Schermerhorn of New York. The opportunities afforded
him in commercial life whereby he became conversant with
the laws of trade and the management of financial affairs
proved most valuable to him in public life.

At the age of twenty he returned to his home in Wilming-
ton, and having devoted three years to the study of law, was
admitted to the bar of Delaware in 1851. For two years he
practiced as his father’s assistant, and in 1853 was appointed
United States Attorney for the District of Delaware. This
office he resigned a year later and went to Philadelphia, where
he entered into partnership with his friend William Shippen,
Esq. The legal firm thus instituted existed until 1858, when
he returned to Wilmington. From this time a large portion
of the business devolving upon him, consisted of the fulfill-
ment of trusts and executorships and the management of
estates, a branch of the profession for which he was well quali-
fied by reason of his early experience in business, his sound
and practical judgment, and his great capacity for laborious
work. : :

Like his father, Thomas F. Bayard was a strong Democrat
and greatly interested in political affairs, taking a more promi-
nent part after he was chosen to succeed his father in the
United States Senate. His term in the Senate began at noon
on March 4, 1869, at the moment that his father's term ex-
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INFLUENTIAL DELAWARE FAMILIES. 875

pired. He soon became one of the most active and influential
members of the body, and performed much useful work upon
committees. In 1875 he was re-elected, and in 1880 he be-
came Chairman of the Committee on Finance and a member
of the Committee on the Judiciary. He was again elected to
the Senate in 1881, At the Democratic National Convention
held in 1880 he was a candidate for the presidential nomina-
tion and stood second only to General Hancock in the number
of votes he received. At the convention of 1884 two ballots
were taken, in both of which Mr. Bayard’s vote was the next
highest to that given to Grover Cleveland, the nominee.

He was the first statesman invited in consultation by Presi-
dent Cleveland after the latter’s election and immediately re-
ceived the offer of the highest place in the new cabinet.
After long deliberation Mr. Bayard accepted the position of
Secretary of State that had been tendered him, but much
against the wishes of some of the prominent leaders of his
party who feared that his withdrawal from the Senate would
be disadvantageous. The most notable incidents of our for-
eign relations during Mr. Bayard’s term as Secretary of State,
were the Fishery Treaty, the Behring Sea Controversy, and
an agreement between the United States and Spain whereby
each country abolished from its tariff such duties as discrim-
inated against the other.

In 1889, at the close of President Cleveland’s term, Mr.
Bayard withdrew from public life, but from the retirement of
private life and amid the duties of his profession he did not
cease to watch with an eye of keen interest the course of his
country’s affairs, and to exert by voice and pen a potent influ-
ence upon them. In 1893 Thomas F. Bayard was called to
represent this country at the Court of St. James. He was the
~ first to bear the title of Ambassador to Great Britain. The
whole course of his career as Ambassador was such as to pro-
mote good will between England and America, the existence
of which has been most fully and happily made manifest dur-
ing our recent Spanish-American War.
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Mr. Bayard was a man whom all classes and conditions of
men delighted to honor. The glory of his career was its con-
sistency. With his intellectual strength were united a grace-
ful courtesy and tender sympathy which everywhere won for
him both profound respect and affectionate regard. He also
possessed a moral strength which gave his life a strong and
wholesome influence. The death of this eminent man oc-
curred September 28, 1898, after an illness of six weeks at
“ Karlstein,” the summer home of his daughter, Mrs. ‘Warren,
near Dedham, Mass. His remains were brought to his home
and interred according to his expressed desire, with brief and
simple services in the family vault in the graveyard of the
01d Swedes’ Church. There, in the shadowed sunlight of an
autumn afternoon, and amid a large concourse of sympathetic
friends, the dust was returned to the earth whence it came.

Mr. Bayard left three sons, James A., Thomas F., Junior,
and Philip. Thomas F. Bayard, Junior, studied law with his
father and was admitted to the New Castle bar in 1893, and
has for several years been in active and successful practice.

THE McLANE FAMILY.

COL. ALLEN MCLANE.

Col. Allen McLane, an eminent citizen of Delaware by
adoption, was born in Philadelphia, August 8, 1746 and
settled near Smyrna in Kent County, Delaware in 1774. He
was early in the field in the cause of Independence. In 1775,
he was appointed lieutenant in Colonel Caesar Rodney’s regi-
ment of Delaware militia, and in 1776 joined Washington’s
army and distinguished himself in the battles of Long Island,
‘White Plains, Trenton and Princeton. Colonel McLane was
present at the siege and surrender of Yorktown, and retired
from service November 9, 1782. Many thrilling incidents
are related of him which show his remarkable bravery as a
soldier. On several occasions, when surprised by British
troopers, he charged through them and escaped.
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THE JUDTCIARY OF DELAWARE, 1009

‘ 'decisiona, based upon his extensive knowledge of legal prin-

ciples bave almost without exception been upheld when
appealed to » higher tribunal. A man of strong convictions,
but imbued with a high sense of justice, hig career on the
bench has been marked by a firm and positive course which
has indjcated that he is complete master of the situation, and
equal to all emergencies. He is held in high respect by the
members of the Bar. '

Judge Bradford has for many years been a member of St-
John's Bpiscopal Church, and is also interested in the Church
Club of Delaware, the Society of Colonial Wars and the His-
torical Society of Delaware. Judge Bradford married in 1872,
Eleuthera Pauling, daughier of Alexis I. Dulont, . Iis son
Bdward G. Bradford, Jr, is a member of the New Castle
County Bar, baving been admitted in 1903. He is the third
Edward G. Bradford identified with the legal profession in New
Caatle County, and gives promise of the same high measure
of success which has marked the eareers of his eminent father
and grandfather, whose names he bears.

GEORGE GRAY,

Could the verdict of all classes within the borders of the
Diamond State irrespective of party affiliations be had, & con-
sensus of opinion would undoubtedly nominate George Gray
to the post of honor of Delaware’s firat living citizen. Since
the genesis of any man's character and fame, rightly begins
with his greatgrandfather, it may be useful to recur & moment
to Mr. Gray’s ancestors.

Early in the eighteenth century Geozge Gray's paternal
greatgrandfather, William Gray, son of Andrew Gray, sailed
from Belfast, Ireland, for America, with bis wife and young
gon William. Both he and. his wife died on the voyage of
ship fever. Having fortunately inherited an ample estate, the
young orphan was carefully reared by his guardian, and when
8 young man became a successful merchant. He married
-Jean Caldwell, the daughter of Major Andrew Caldwell, of &
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Prominent Revolutionary family. Their son, Andrew Gray,
who was born in Kent County, Delawars, after receiving an
excellent education in his youth, graduated later from the
University of Pennsylvania.

Until 1808 young Andrew Gray lived upon the large landed
estales in Kent County inherited from his maternal grand-
father, Andrew Caldwell, but lived thereafier upon a farm in
Mill Creek Hundred near Newark. Though five times elected
to the House and Senate of the General Assembly of the
State, hetween 1818 and 1824, he took Httle active purt in
public affairs, spending much time in the study of the classics,
of which he was very fond, and in the composition of essays,
<hiefly of a philosophieal character.

He married Rebecca Rodgers, danghter of Colonel John
Rodgers, of Hartford County, Maryland, and sister of Com-
modore John and George Rodgers who won distinction in the
navy in the War of 1812. Of this marriage was borp, in
Kent County, May 25, 1804, a son, Andrew Caldwell Gray.
Young Andrew graduated from Princeton College in 1821 at
the early age of seventeen, and shortly after began the study
of law under James R. Black, Hsq., later an Associate Judge
of the Superior Court of Delaware.

In 1826, upon his admission to the bar, he settled at New
Castle. His professional success was pronounced, and he
speedily acquired prominence both in legal and in commercial
cireles, becoming counsel for the Delaware and Chesapeake
Canal Company, and in 1853, its president.  Retiring in
1854 from active practice as a lawyer, he became prominently
identified as director, president,- ete., with the new railroad
development in the State, and as president, with a number of
its most important banking and manufacturing enterprises.
Against all importunity he refused political honors, though
as a Democrat taking a lively interest in public affairs,
Andrew C. Gray was & man of spotless integrity, everywhere
reverenced and loved for his unselfish and benevolent char-
acter. He married Elizabeth Scoffeld of Btamford, Conn.
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George Gray, one of their four children, was born in New
Castle, May 4, 1840. After xeceiving the invaluable benefit
of an early training in the public schools of his town, young
George Gray was prepared for college by the Rev. A. M.
Wiggine and Professor Willinm F. Lane, and in 1857 entered
Prineston in the junior ysar, gradnating thence with high
standing at $he age of nineteen, in two years thereafter. He
was ever as a youth of a studious habif, fond of machinery
and much given to haunting the machine shops and manu-
factories of his native town and of Wilmington, examining
the consiruciion and uses of the machines employad in the
various manufacturing processes therein. He was likewise
fond of boating, and on the nearby Delaware, acquired soffi-
cient knowledge of boats and sail-craft and of their practical
handling to make him quite a sailor. Soon afer leaving
college he began reading law under the tutelage of his father
and the Hon. William C. Spruance, now one of the judges of
the Supreme Court of the State. He then spent a vear at
Harvard law school, and in 1868 was formally admitied to
the bar. '

His legal brethren and the State at large were not long in
discovering in him the possession of those high qualities of
brain and character which have not only placed bim at the very
front of the profession in his own Stats, but have alse bronght
him distinetion and influence in the cotnsels of the nation, and
indeed made his name known beyond the sea. As a lawyer
he was careful and thorough in the preparation of his cases,
and althongh not a brilliant trial lawyer yet he was a strong
one, and had the habit of securing verdicts, which after all is
the maip thing. He was always a Democrat, and while tak-
ing a great interest in the political and in all other State
interests, George Giray never in his life sought office. But his
parly, appreciating his qualifications for service and leader-
ship, often wrged his candidacy, bub it was not until 1879,
when for sixteen years he bhad been before the public as a
lawyer, and active in the counsels and battles of the party,
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1012 THE JUDICIARY OF DELAWARE.

that he consented to take at the hands of Governor John W.
Ha)l the office of Attorney-General for the State. His able
conduct of that position as he followed the ambulatory court
throughont the Sfate, more than ever brought him into
prominence as a lawyer, while his kindly methods deservedly
attached to him hosts of admirers and friends of all political
views, who with flattering unanimity demanded his reappoint-
ment by Governor Charles C. Stockley, which wag done.

Mr. Bayard entered President Cleveland’s Cabinet as Secre-
- -tary-of State in-1885, and the Demoeracy of Delaware instine-
tively turned to Mr. Gray as the muosi fib successor fo his
mantle of leadership in State and Senate, and accordingly on
March 16th of that year the General Assembly-chose him to
fill the remaining two years of Mr. Bayard’s term, and at the
end of that period re-elected him for the full term of six years,
and again in 1893 for six years more. During his fourteen
years’ career in that great forum many weighty questions of
national and several of international importance were debated
and decided, and Senator Gray at length fook his’ station
among the few leading spirits who through their learning,
wisdom and force of character shaped the legislation and poli-
cies of those years. IHe warmly supported the International
Arbitration Treaty, that beneficent principle which is ever
gathering force, to bring af Jast the day “ when the war-drum
will throb no longer and the battle-flaga be furled in the Par-
liament of Man.” His arraignment of the Hlection Bill of
President Harrison was very forcible. The strong hatred of
war, which he shared with President McKinley, led him to
give his adherence to the latter’s reluctance to call & halt in
Spain’s unparalleled brutality towards Cuba. His final action
as & member of the Peace Commission which met at Paris
after the close of the war with Spain displays the frankness
and the high moral courage of the man. What heightens the
quality of this courageous act is the further fact that it was
done in the very teeth of the sentiments of his own party
leaders and press everywhere denouncing that course as impe-
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rialistic. Fle had at first opposed the retention by the United
States of the Philippines, but when convinced of the wisdom
of that course withdrew his objections and signed the treaty.
At a reception given him by the Board of Trade of Wilming.
ton, January 165, 1899, upon his return from Paris, he ably
vindicated his changed attitude in an address, which is a fine
specimen of robust reasoning couched in eloquent dress.

In 1898 his party was about to return him to the Senate
for the fourth time, when he declined the honor in view of
his expected assipnment by President McKinley to one of ‘the
two additional United States Circuit Court Judgeships for the
Third Circuit of which office he is now a distinguished in-
cumbent. Although Senator Gray was one of the leaders of
the opposite party, President McKinley, sharing the un-
bounded confidence of the whole country in his character and
attainments, frequently availed himself of his wide experience
and intelligent judgment in solving some of the difficult
problems in -statesmanship in his administration, no other
Senator being summoned, it is said, to the White House for
consultation oftener than Senator Gray. No loftier compliment
could possibly be paid the political candor ané patriofic in-
tegrity of any man. Judge Gray served on the Joint High
Commission to settle certain disputes betwesn the United
States and Canada; and was a member of the International
Arbitration Commission which met at the Hague in 1900 ;
and slso of the Alabama Coal Strike Commission. His fre-
quent choice for these offices of arbiiration, and the uniform
success of his efforts therein, prove that in addition to his
high legal and other qualifications and his unquestioned in-
tegrity, he is also the possessor, to an eminent degree, of an
impartial and judicial temper that peculiarly fits him “for
these important tasks. Evidently President Roosevelt so
believed when in 1902 he conferred upon him the exalted
honor of chairman of the famous Anthracite Coal Strike Com-
mission, with wide powers to settle the perplexing questions
involved in the Pennsylvania coal strike of that year, one of
the gravest industrial crises that ever arose in this country.
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His selection commanded the respect of the immediate
parties to this bitter controversy, and of the nation at large
whose comfort, not to say, indeed, whose very lives were being
imperiled. And his earnest and sagacious labors contributed
in a large measure 0 svert a colossal calamity whose mons-
ureless evils appalls the imagination o contemplate. The
difficulties these arbitrators met, by reason of the complex
character of the interests represented, and the acrimonious
antagonisms aroused between those interests, were prodigious !
The quiet, poised temper of Chairman Gray, and the native
honesty of his character were never botter schown than in his
skillful guidance of this Commission. All knew him learned
and experienced in the law, and believed him fair; and this
trial disclosed him also gified with a tactfal diplomaey which
happily composed seemingly irreconcilable differences, and
made possible the settlement which was satisfactory to the
prineipals themselves and to the whole country. An eminent
lawyer not of his political faith, declared that no other man
in the country “could have brought these opposing elements
to the common agreement of appending their approving sig-
natures to the Commissioner’s report.”” Judge Gray wrote his
own and his state’s name tight nobly anew on the rolls of
fame that day. Sinee George Read signed the three great
charters of the nation’s freedom, and John M. Clayton accom-
plished *the world’s first wniversal fact,” the Clayton and
Rulwer treaty, no son of Delaware has written history in
characters at once so large and so enduring [ On the 4th of
July, 1903, he addressed at Wilkesharre, Pennsylvania, a large
concourse of citizens eomposed of both mine operators and
mine workmen, giving words of wise counsel to both, and
declaring that their late peaceful mesting signalized a
splendid advance towards the true principles that should
govern the mutual relations of capital and labor.

Judge Gray has always been a strong Democraf, and from
his early entrance into professional life has zealously cham-
pioned the principles and candidates of his party. With one
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exception, viz., that Quixotic episode in his party’s history, -

wherein, among other doctrines equally sound, their eandi-
date solemnly proclaimed it as one of the principles of his
economic system, that the Almighty had foreordained that a
bushel of whesat and a 18 to 1 silver dollar should be etarnally
joined in indissoluble bonds of matrimony! The Senator

- “gagged ” at that and much more like it.

Hbe was a delegate to the Demoeratic National Conventions
of 1876, 1880, 1884 and 1892, and took a prominent part in
them all. In 1880, at the Democratic National Convention
in Cineinnati, and again in 1884 at Chicago, he presented
the name of his distinguished fellow-cifizen, Hon. Thomas F.
Bayard as a candidate for President. His eloguent speech in
placing Mr. Bayard in nomination at Cincinnati is quoted in
full in the Chapter entitled * Great Speeches on Great Issues,”
in Themas V. Cooper’s “ American Politics.” -

Judge Gray himself was honored with the nomination as
the Democratic National SBtandard Bearer at the Convention
held at St. Louis in 1904, L. Irving Handy, Esq., in an able
speech pursuant to the unanimous instructions of the Demo-
cratic State Convention at Dover June 8, 1904, offering Lis
name for the suffrages of the convention. Beyond doubt, his
candidacy would have saved the party the inglorious Water-
loo they met under the banner of the feeble ¢ sage of Esopus.”
Mr. Gray was married in 1870 to Harriet, daughter of Charles
H. Black, M. D,, of New Castle, Delaware. Two daughters
and three sons were born to them. May 26, 1880, Mrs. Gray
suddenly died. August 8, 1882, Judge Gray married Mar-
garet J. Black, the sister of his first wife.
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leading and influential Democrat. He was the nomines of
the Democratic party for the office of Governor in 1894, but
was defeated by Joshua H. Marvel, Republican, and two years
Iater, being renominated by his party, he was elected. Gov-
ernor Tunnell has a charming personality, 2 man of kindly
temperament and easy manners, is a general favorite wherever
known, and no man has possessed more fully the confidence
of the people of Delaware. Governor Tunnell is a bachelor
and makes his home at Lewes with his widowed sister.

The election in the fall of 1800 resulted in the choice of
John Hunn as the fifty-first Governor of Delaware. He had
not figured in politics and had not previously held a public
office. He was elected as a Republican, having received the
votes of the two factions of the party as a compromise candi-
date. Hig first official act after taking the oath of office, in -
January, 1901, was to appoint Dr. Caleb R. Layton Seecretary
of State. Dr. Layton had been a pronocunced and unwavering
Union Republican since the splif in the party in 1895. Strong
pressure was brought to bear upon the Governor-eleet to pre-
vent the selection of Dr. Layton, and many of those who
opposed his selection never forgave Governor Hunn for ap-
pointing him. The wisdom of the appointment was fully
shown by the effieiency with which the duties of the office of
Secretary of State were performed. Prompt, intelligent and
capable service marked the conduct of the office under Dr.
Layton, and when be relinquished it at the close of a four
years' term, friend apnd foe alike had to admit that it had
never been more efficiently managed.’

John Hunn was a native of Delaware, having been born
near (dessa, in New Castle County, June 23, 1849. He was
the son of John Hunn and Mary Jenking Swallow, both mem-
bers of the Society of Friends, and was educated in the Friends’
School at Camden, Delaware, and the Bordentown (N. J.)
Military Academy. At the beginping of the Civil War
young John went with his father to Port Royal, South Caro-
lina, the latter being the representative of the Pennsylvania
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Treedmen’s Relief Association, whose mission wag relief work ) :
among the freed men of the South. This work was under the L
confrol of the United Stales gevernment, the commanding £
officer at that point being General Rufus R. Saxton of the i
United States Army. The son remained in South Caroliva;
being after the war connected with the Coosaw Mining Manu-
facturing Company, it being the pioneer company to engage
in the excavation of South Carolina rock for fertilizing
purposes.

In 1876 John Hunn returned fo his native State and settled
at Wyoming, where he has since resided, being engaged in
the general business of selling fruit, lime and lumber. His
_wife was Sarah Cowgill Emerson, to whom he was married in
1874, and one daughter, Miss Alice, graces the household.
When the runcor arising from as fierce a factional fight as
ever divided a political party subsides, so that men will he
guided by reason and not by prejudice, the administration of
John Hunn as Governor will be fully vindicated and all foir-
minded men will agree that he was an honest and eapable
public servant. His term of office extended from January,
1901, to January, 1905, and he is still living in eomfort and
guiet at his Wyoming home.

Preston Lea, the fifiy-second Governor of Delaware, was
born in Brandywine Village, now a part of the Cily of Wil.
mington, November 12, 1841. He was the son of William
Lea and Jane (Lovett) Lea. His grandfather, Thomas Les,
was a mnative of Chester County, Pennsylvania, being a de-
scendant of John Lea, who came from England to America in
the latter part of the sevenieenth century as a follower of
Williaxa Penn. Thomas Lea, the grandfather of the Governor,
was the first of the name to settle in Delaware. He became a
partner with Edward Tatnall in the milling business on the
Brandywine, and in 1785 married Sarah Tatnall, the oldest
danghter of Edward Tatnall. The succeeding generations of
Leas in the male line have continued in the milling business.
Preston Lea, under the tutelage of his father, who for almost

T
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At that time he had been but seven years at the bar, and he
was then in his thirty-second year. If there were any mis-
givings, owing to his age and lack of experience, as to the
ability of Mr. Biggs to cope with the responsible duties of this
important office, they were very soon dispelled, as it became
evident, at once, that he was master of the situation.

In the preparation of his cases, both criminal and civil, he
has always been most thorough and painstaking, and in the
presentation of matters, both of fact and law, to the Court, he
has shown unusual force. His administration of the office of
Attorney-Gieneral was eminently successful. He has held no
other public office. For several years he has been agsociate
counsel of the Pennsylvania Railroad Company at Wilming-
ton. Always identified with the Democratic party, he has
been recognized as a leader and his name has been presented
on several occasions by his political friends in the General
Assembly, for United States Senator. A man of excellent
business judgment and of the strictest integrity, careful, in-
dustrious and systematic, he has won and held a large client-
age, and has the full respect, both of his associates at the bar
and of the people of the State.

ROBERT H. RICHARDS.

Among the younger members of the bar none have forged
more rapidly to the front than Robert H. Richards. The
oldest son of Charles F. Richards, Esq., he was born in
Georgetown, Delaware, November 15, 1873, and after a pre-
liminary education received in the schools and the noted
academy of that town, entered Dickinson College, where he
graduated in 1895. After the usual law course under -the

direction of his father, he came to the bar in 1897, and spent-

his first year of practice with his father. He then removed to
Wilmington where he has since resided.

Both the court and the older members of the bar were soon
impressed with the marked talent which he exhibited as a
lawyer. His conduct of the cases early entrusted to him bore
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evidence of thorough knowledge of the principles of law, and
before the court he was strong and forcible. In 1901 he was
appointed Deputy Attorney-General by the newly elected
Attorney-General, Herbert H. Ward, and in this office served
for four years, rendering to the State conspicuously able ser-
vices, which resulted in his being the nominee of both fac-
tions of the Republican party for the office of Attorney-General
in 1904. Although opposed by L. Irving Handy, the Demo-
cratic nominee; who as a campaigner had no equal in the
State, he was triumphantly elected, and entered upon the
duties of the office in January, 1905. Mr. Richards has shown
himself thoroughly equipped as a lawyer. Keen in percep-
tion, cool and collected in temperament, his record as a pros-
ecuting officer has measured up to the highest record hersto-
fore made by the long line of distinguished lawyers who have
occupied the post of Attorney-General.

LEVIN IRVING HANDY,

Levin Irving Handy was born at Berlin, Worcester County,
Maryland, on December 24, 1861. He is one of a family of
eight children, and is the son of Rev. William C. Handy, a
Presbyterian preacher, and the grandson of William W.
Handy, Esq., who was in his generation the leading lawyer
at the bar of Somerset County, Maryland. The mother of
Levin Irving Handy was a daughter of Rev. Dr. Robert J.
Breckinridge, of Kentucky, and was a woman of brilliant gifts
and strong character.

The boyhood of Levin Irving Handy was spent partly on
the eastern shore of Maryland, partly with his maternal rela-
tives in Kentucky, and partly in rural New York, where his
father went to preach in 1871. His education was irregular,
and was obtained at private and public schools in Maryland
and New York. He did not attend college, but began teach-
ing school shortly before he was eighteen years of age at Dames
Quarter, Somerset County, Maryland. In 1881 he was elected
principal of the high school at Smyrna, and it was this call
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and grandfather of Charles W. Cullen, at present one of the
most active practitioners at the Sussex Bar.

LEWIS C. VANDEGRIFT.

Lewis C. Vapdegrift was born in 8%. George’s Hundred on
August 27, 1855, His ancestors were among the earliest set-
tlers in that Hundred. After an education received in the
public schools he entered Delaware College, from which insti-
tution he graduated in 1875. He graduated from Harvard
Law School in 1880. George Gray was his legal preceplor,
Admitted to practice in November, 1879, he opened an office
in Wilmington. In 1881 he formed a co-partnership with
Edward G. Bradford, which continued until the elevation of
the latter to the bench of the United States Distriet Court in
1897. Mr. Vendegrifi was & man of most industrious habits.
He applied himsslf most diligently, and soon won a command-
ing position at the bar. In politics he was a Democrat, and
he made himself felt as a factor in the connsels of that party.
In 1894 he was appointed United States Atiorney for the
District of Delaware, and made a most successful prosecating
officer. During his terin he was called upon to prosecute
several very important -cases, and they were managed by him
with signal ability. His industry and ability brought him
unusual suceess, and his clientage inoreased rapidly. He was
Lo & fighter, bul fair and open as an antagonist, and pos-
sessed of the personal qualities which attracted to him a wide
circle of friends. No member of the bar had & more promis-
ing future before him, but in the midst of bis usefulness and
snccess he was suddenly stricken with mortal disease, which
terminated hisg life on July 81, 1900.

HERBERT H. WARD.

The Delawsare bar has been fortunate in several instances
by the coming to the State of an educaied and snterprising
New Englander. Willard Hall, who was the father of the .
public school gystem of the State and who served so long and
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{ honorably on the bench of the United Staies District Couxrt,
o -came o Delaware from Massachusetts in 1808.
i Nearly eighty years later Herbert H. Ward, a Vermonter
I — by birth, settled in this State, engaged for a few years as a
S | tuter, studied law under William C. Spruance and entered
1 upon the practice of the law in 1882 at the age of twenty-six.
S LR Bright, active and industrious, with ability of a high order, he
B was early recognized as a young man who was bound to rise,
Soon after his admission he became a law partner with George
Gray, and continued with him until the elevation of the latter
to the bench of the United States Cireuit Court. Of late years
Mr. Ward and Andrew C. Gray, son of George Gray, have
T S practiced law together. Mr. Ward’s rapid progress at the bar
: has been enfirely through his own merit. He gives most
careful preparation to his cases and presents questions of law
in argument in a convincing and impressive way that has
Hi made him particularly strong before the Court. As 3 trial
ik lawyer he has few equals, and the large and influential client-
1l age that he controls is an evidence of the success that he has
il _ wol. An active member in high degree of the Masonic fra-
B ternity and other influential secret organizations, he is de-
5 gervedly popular. An honored member of Grace M. E.
4R Chureh, he has the full respect of the whole community. In
R kI 1900 he was impelled, against his wishes, to accept the nom-
ME ination of the Republican party as its eandidate for the office -
om e {1, of Attorney-General of the Stats, and was triumphantly
i elected. He was the first Attorney-General elected by the
iR 1Y people. His administration of this office fully met public ex-
) pectation. He brought into play in his conduct of public
| office the same strong qualities which had brought him sue-
o : j cess in civil practice, and proved himself a fearless and capable
!
I
i

prosecuting officer. Personally Mr. Ward is a gentleman of
of attractive manners, whole-souled and generous, and those
: who have the entree of his charming home in Wilmington
e ) ) E : find in it an atmosphere of true-hearted hospitality.
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My, Hush R. Sharp, Chelvean
Stete highway Dogarbment

The powsr 0 sell is given the Highwey Depertment by e phress:

"ivide the public lamde inge iveots of fifty acves, op less;
end oell such btracts, o suy part thewreof, =3 desmed advisable %o
sell."

What is the mexning %o be glven io the words "the public lands”
ag ussd in Seebion 3508, Chapber 457

The phvase "public lavds” was fivst used iu Chapter 5, 27 Del.
Lo, @pp. Apwil 2, 1813, which cresied & Public lands Coemiaelon.
Said Act vreod in part as follows:

"UHEREAS there 13 o great apount of public land within the
State of Dalsware the bowndaries of wilich have 7ot beon ascevtained,
gund

WHEREAS 1t is imgpossible for the State wmidsr prosent conditioms
to dispese of seld lends vhen an opporbumity shnil offer, and

WHEREAS thers iz atb present ho supervision of said public laws,
therelors,
%S B P R a8

Sgetion 1. That Dp. Hirew R. Burbon, Richavd H. Fewmnsy,
Harey 4. Andevson and Bdward 0. Wells be amd they oye herely owrealbed
apd constitubed a Cormission 5o sscertein the locstion of the publis
Jepds of the Stebs of Delavere apd o have he sams UMy and
pichbied and to have gepstal ewervision ovwr fald pullle lands.
Said Comission shall, alier havisg the salid lands plobied, have
gaid piots recovdsd in the office of the RNecorder ¥ Doeds In The
Counby in which any such Jend way lis.

Ssation ¥, Sald Commlssion $hall hove suthority by and with
the epprovel of the Cowmer to divide sald Janis inte vrasiz of
Lifty soves or less, zud sush Commlssicnsrs togsthesy with the
Sovermor ave heiehy authnrizsd apd empousved 0 exsouls and deliver
g@gﬁ sud sulfisient Doad for any parh of said publie lands, heing
Tifty sores ov less, in extemt whepsver sald Commissionm amd Govermor
ghell dewm 1t ofdvisebie o sell fush brast op any yavrt of any sush
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Me, Hugh R, Sharp, Chalvmen
Stete Highmy Deparinent

Pifey ecre bruckt. The sald Comuission is authopized, 10 they shall
deem it exoedient, 0 requive the sxponditure of a cspialn amount
of wonsy vpon any suth brect of land Ly any poricn OF DEYS0Es
@m@ﬁ@i@ op of placing on such sals any other conditions whish
they may dcem sdvisable fow the publiic good. - .

Sl

Szesion 5. The said Comission s hevely authowlzsd aml
direoted to care for the publiec land of the Stebe of Islaware and
supervisze ihe sale of any maberisl product sush as bay, vwhieh nay
Te geown oP Day grow upon any such Jand, and meke reuurn of thely
proceeds, showing the smownd of vecelpts and erpsadiiures 0 s
nendk Sevsrel Azsexbly of the State of Delaowars,

Sseticn 6. Te said Camission is hersUy suthorized to suwrvey
and lay off such public highways through suy such langds a3 Bwy
may desm edviseble apd for the public good.”

Tho construstion to Yo glven of the vords ‘public lands” in

27 Isl. L. must be ascerdained fron the entlvs dct, Cepsidoviog
the directicns o the Comnlssion ¢o locato the publiis lands; o
have thew surveyed and plotbed; to resord the plobs in the
Resorder of Desds office: o 4lvide the "suid Jamds” into tussks
of £fifty coves or less vith suthority to s21) such Zmaets "ov say
port of sueh £ifLy ecre tract”, to rveguire the expepditurss of
monies unon ey tFecht sclds Lo cers for the public lands; o
svmervise the sale of suy waberiel produst such as bay, which nay
e growe OF Eny grov upen such lands and o survey and lay off

public highusys "through eny such lsmis”, 1% iz our ospinicn the
proper congtrucklon of the Act reguives that only fim Jand
uewelly sold by scresge was imoluwdsd in the deflimition of pukile
londs snd the leglelafuwre 414 mot Intend to include submewged
%&ﬁi& parbicnlarly those beomssth o boedy of water a8 the Deiawere

\ioT i

The subthorities sppear o confivm this comstrueiion of the
stetute. Dorphem, on Wolers and Wabsr Rights, Vel. T, Sschion 45,
2R ig to ths effact hat & power o sell or & Zrent of sulmorgsd
londs wmust be given ip cloar and spsoific languags.

v

4779

DE13974



4

MAY
sy
1255

Mr. B R. Shavp,Chairmen
Stats Highway Depavinont

In the ceszz of Momey of al., ¥, Wood, 118 Seo. 357, Miss. {3928)
the Court ¢ ;agmﬁi hiie BES » o pivine e land Uomwissionsy
%ﬁmﬁw £ sell Mland” cwmed BT the State as mot ine ‘hﬁm%;

Jands E"gm;gg updsT the waters of the Misolasippd Souwd. In 1%s
opinion the Toupt said:

e think that the vord land? used in the statube means
ilends as dis%ﬂvm* shed feom wesfé;@za, Ons a’s‘i“ e ﬁaﬁﬁaﬁmﬁg glven
by Vebster 13 the 'soldd pavt of the suwface of the carth as
ﬁistimg&.ﬁ.ﬁkﬁﬁ from watee, @@mdiymtmg g part of sush surfane,
gzpecialily fzusm odeans &?ﬁ. soagt

Tz Court clted the seriier sase of Huber v. Freveb uhsre
the Court wes ca2lled vnon to comatrus the ghrass pubiic l&'fzﬂs‘
as o wiether it wes brosd sncugh to cover urten businsss properiy.
The Court therz hsld it wes not and in its ﬁyiﬁim said:

20w ave of cpinicn thet 1t was not the purpose of e
iegigiat’amm o deal with &ﬁ@a@ BUSiness propeThy Surveyesd and
@ivided into blocks and lobs; thalt 1t was the pursose of the
legisiasture %0 deal alons with thoss pwm@ lands which are
usually bought and sold by acveage, im other words, progerby
@mﬁy mown o5 rupal lznds, lands veluable fopr treir timber or

pasburasp ov for a@ﬁ@&g » &% iz trus in oxrder to so held we

must 2o bovord the striet lstter of the stabuts., But thet Iis
juwﬁ Cigd ﬁ.ﬁ & proper czae and we think this iz & ¢ass @f oat
charecter.” Tols case is elted im 85 C.J.5.; Page 218, Sec. 99(2).

In the eage of Hopthern Pag, : %@@ v, Hirzel, &b al.,
161 Pac. 854, Ideno TICIG] &% Faos the Conks sedge

"Soms gquesbion is meised as $o whethsy the bads of the
novigables strezms of the Stebe come within the torms ‘public lands®
or ‘public domein’. Those tomms are ussd in e @%‘m&%ﬁ States
Stabutes and desisions o designebe such lands as sre subjest o
sale or obhey @i&@@&& wider the genevel lavs of the Tnlied States
or Skates, and are not hold back or rosovved Pop auy special op
govermesntal gmwmgw
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My. Huga R. Shorp, Chalrmen
State Hlghwey Departwment

"Publis lends”, such s ave vefevyed to in Avticle § of the
State Constitublon and vhich ars subjest to dispusal by the State
Lo Board under the lavs enacted Ob t0 be onssisd by Ghe lsglis~
lature, do not isciude the beds of mevigable waters op lands
thereur do7 below high-water warl,

Tr Delleritt v. Roblson Isnd Comlssiomer, 102 Tex., 358,

ol

1316 8, W75 TID00) the SUECOTe hetn Ui the sals of 'public
lands®. The Court pub thils question "doss (his land cows within
the teras 'public lemd' as used ia Sviicle 3498( ag@ copied above,
erd is it subject o purchass, unier Avtisle 3*@8 332" . TY7.

The CGovet them seid:

neve 15 nothing in srdicles 3308{a) sxd 3468} 1) which
indicetes thet the lesisiaoture used the words ‘public lands' im
8 sense otheyr thom thet which the lavw abtachos %o them, Ib
foliow: that the svslator had no right 4o purchazse, por hed the
Gommise loper pover o 381l the soil lying below the lime of
ordivery high tide. In sopbemdation of law, it vas not laund,
ut waiew.” Page TY97.

Trere are other siwilar authoritlss winich could be clisd to
show tke approsch evnd comglusicns resshsd by vericus Jourts 40
this ccostrwmtion problan,

By Aet of Apr3d 18, 1929, being Chaplter 2, %0 I8l, L.,
superv. sicn and scntrol over Publis lands vas Cransfgrred %o the
| Stabs Fighway Dspartmsnt. Wille Seg¥lion 1 of Chepier 2 limited
the trensier of supsrvisicn and control %o Tublis ilamds of the
State <& Dalswore, as sstoriaived in regawd 3o logation, surveyed
epd plotted wdsy the supsrvision and direction of the Fubils
- lands Comsissicon,” veb Ssobionm 2 appssrs to have gliven the Stal~
Highvey Depsriusnt essentislly the same auvthowmity ¢ supvey
wasurveyed Public Iands s wes given the origipel Publie lends
Commissdon under Sscbion & of ths 1313 Act. R
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My, Hugh R, 3hovp, Chalmen
State Bl lwmy Depaviment

Toe Act of 1029 wes in substancs eimiler to the 1913 Act
and il vot conteln wny laoguage whisch could bs donsidersd as
specific: 11y bresdening the definmition of "Public lasnds” es
devived ivon the 1913 Asct.

. Thae various Acts whre insiufed im the Revised Uosde of 1035
im Articim 3. Chapher 166,

The next omgndxsut was by Aet of Avwil 9, 1845, Chapier
872, 45 Isl. h., which empovered the Stabts Highwey %ﬁ%ﬁtg
together with the Covesrmor

4o oxecute and deliver, im proper fovm, 2 lease of ag
part of the public lands of the Stale of Delsvers, vhich publlc
iands are under the supervision and copbtrol of e Stabte Highwey
Pepartmeit by vivbtuve of the provisions of Articls 3 of this

Chapter.” 57464, Sse. 27A.

It L8 our opindon that the sbove langusss 414 pot expend ov
enlarge the proevicus definition of "Public Isnds" =0 as o insluds
sulmerged lands under the Delsvers River. The smonduent by its
vary terus marsly gave the Stabe Highway Dspevrtmant the pight to
lesme thoes publisc londs which were unisyr its eondtwel by viectus of
pravious Asbs.

The omly pevagraph whileh has offersd any difflculsy iz the
third paragraph in the 1045 Amcodment. The Tirsh clauss of this
pavecrant: reads s followss

"Hothing in this Act econtained shell be construed as suthovizimg

or eupovoring the Depsrtment o lease smy Jewd which is used az an
oystey plaunbabtion, oyster bsd, oy oysier bobiom.”

Jush what the Leglslatizs bed in mind by the above clauss is
@ifficult %o sey. It does not nstessarily follow from the
dimitation of the power to lssse as to ony land which is used sas
an oyster plantaticn, bed or bottom, thet the State Hishwey
Department theretofore had bsern glvem by clsar end specifie
lengrags supayvision of sulmersed londs in the Delaware River as
Publis lands” within the seaning of the pricy Aets.
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M. Bugh ®. Sherp, Cheivsan

State Highway Departusnd

The incopgruity in demying the right te louss suy lend used
a8 an oyster plantation, twd or botiom yobt 1eB7E the right Lo
sell the sawe lands is sppereunt. -

Further, paragreph wo in swigesting the pight So suthorise
telegraph and telsphone limss, builiding paris, pover stations,
gascline niants, ponds apd roadweys on londs demised, togsther
with paragreph four which authorizes the deperiment to ezZpend
monsy for the "protection, improvesent or Festoration of lsnds
demdasd or of lands adjesent to auny public lapds demissd”,
indicates that scwething obher Shon sulmerged londs in the
Delovere River was intended.

We do not by this opinion pass upon the gusstion as to vhen
the Stabe may bs postrioted as to selling or leasing lards vhich
may affect mavigation or the wighis of ¢ho publls,

Tours very truly

f gﬂﬁmﬁdﬂ& e s

Ry

CEREET

T
o

HEL kth
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1. Introduction

As Assistant Administrator for Coastal Zone Management, National Oceanic
and Atmospheric Administration (NOAA), I have reviewed the record of the
developmerit of the Delaware Coastal Management Program (the Program) in-
cluding the Preliminary Draft devaloped in January, 1978, the Discussion
Draft circulated in September, 1978, the Program/Draft Environmental Im-
pact Statement (P/DEIS) issued in March, 1979, and the Pragram/Final Envi-
ronmental Impact Statement (P/FEIS) issued in July, 1979, and all comments
thereon. Based on the above, as well as on a review of the Coastal Zone
Management Act of 1972, as amended (CZMA), and its implementing regulations
pertaining to state program development and approval, I have concluded :haF
the Delaware Coastal Management Program meets all the requirements of the‘

Federal statute and regulations and should be approved. The essence of my

review and conclusions is set forth below.

[1. Summary of the Program

The Delaware coast consists of two distinct areas, the 24.5 mile Atlantic
coast in the south which runs from Fenwick Island to Cape Henlopen and the
Dalaware Bay and River area which includes the coast north of Cape Henlopen
to the Pennsylvania line, However, for the purpose of the Coastal Management
Program, Delaware has chosen to include the entire State within its Coastal
Zone boundary. The rationale for this decision is based on the fact that
nearly all lands in the State are in close proximity to coastal waters,

no part of the State being more than approximately eight (8) miles from these
waters. While including the entire State within the Coastal Zone boundary,

two different geographic areas will be recognized as a focus for management
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and control - the Coastal Strip and the rem3ainder of the State.

The Coastal Strip, as defined in the Delaware Coastal Zone Act, is an area
averaging four miles in width along the State's shoreline. Management ia
this area is basad on three (3) State laws: the Underwater Lands Act which
requlates uses in State bottoms from mean high tide to the limits of State
jurisdiction; the Beach Preservation Act which controls uses on beaches and
dunes; and, the Coastal Zone Act which prohibits heavy industry and bulk
product transfer facilities from locating in the Coastal Strip and reguires
a permit for manufacturing uses to ensure protection of coastal resources.
These laws are supplemented by other authorities which also apply to the
renafuder of the State. Among these authorities are the Erosion and Sedi-
ment Contrel Act; the Environmental Protection Act; the Wetlands Act; the °
Natural Areas Preservation System Act; the Land Use Planning Act; and,
varjous public fnvestment authorities which guide construction of public

facilities, Tand acquisition and financial aid programs.

Implementation of the Delaware Coastal Management Program through the
enforcement of these authorities will be accomplished by the appropriate
State agencies under the directive outlined in Executive Order #61 which
requires all State agencies to "enforce the goals, policies and objectives
of the CMP". The Office of Management, Budget and Planning has been desig-
nated by Executive Order #60 as the lead agency to receive and administer

CZM funds and to monitor and evaluate the management of Coastal resources.
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1TT. History of the Delaware Program Development

The develapment of the Delaware CMP was undertaken against a background
of recognized need for the protection of the recreation industry and the
valuable coastal resources of the State and of several attempts to meet
this need through legislation. These efforts began in early 1970 with a
Governor's Task Force on Marine and Coastal Affairs whose activities
resulted in the Coastal Zone Act, and continues today in the body of the
Delaware Tomorrow Commission. . Over the years many authorities were es-
tablished to address these needs, but have not been implemented in the

context of a comprehensive coastal strategy.

'

For these reasons, the State began development of a Coastal Management
Program and received its first grant for this effort on June 30, 1974.
Activities during the ensuing years focused on an inventory of existing
physical and social conditions, the development of techniques for the
evaluation of resources and uses, delineation of geographic areas of par-
ticular concern, determination of permissible land and water uses, projec-
tion of demands on the coastal resources and identification of associated
conflicts, and an analysis of existing authorities and organizational struc-
tures as well as what new authorities would be needed for the management of
coastal resources. The latter resulted in the adoption of three laws de-
signed -to strengthen State authority over coastal resources - the Land Use
Planning Act, the Erasion and Sedimént Control Act and the Natural Areas
Preservation Act. Numerous technical reports, studies and working papers
were also developed during this period which have been widely used and have

also served as a basis for the current program. The result of this effort
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is a program which moves well beyond the industrial issues addressed in
the 1970 Coastal Zone Act. It is comprehensive in scope and adequately and
effectively addresses the full range of jssues associated with resource pro-

tection and the competing demands for the use of coastal rasources.

IV. The Federal Coastal Zone Management Program

The adequacy of the Program must be measured against the requirements of
the CZMA. The CZMA was passed in recognition of the importance of the
coastal zone of the United States and the potential adverse effects of
intensa pressures upon this natural resource. The Act authorizes a program
of financial assistance to encourage the States to manage their coastshpore
effectively. The Program is administered by the Secretary of Commerce, who

has delegated this responsibility to NOAA.

The CZMA states at the outset that "there is a national interest in the
effective management, beneficial use, protection and development of the
coastal zone"” [Section 302{a)]. The Congressional findings go on to
describe how competition for utilization of coastal resources, brought
on by the increased demands of population growth and econcmic development,
has led to degradation of the coastal enviranment. This degradaticn has
included the "loss of living marine resources, wildlife, nutrient-rich
areas, permanent and adverse changes to ecological systems, decreasing
open sbace for public use and shoreline erosion” [Section 302(c)]. The
CIMA also provides that "(t)he key to more effective production and use
of the land and water resources of the coastal zone is to encourage the
states to exercise their full authority over the lands and waters in the

coastal zone by assisting the states in cooperation with Federal and
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Jocal governments and other vitally affected interests in the development
of land and water use programs...for dealing with coastal land and water

use decisions of more than local significance" [Section 302(h)].

These broadly stated goals of the CZMA recognize that each State should
develop a management program appropriate to its unique needs and situation.
Thus, it is at the State level that prime responsibility exists for
achieving effective management of the coastal zone. Under Section 305
of the CZMA, up to four years of grants are available to 35 coastal states
and territories, fnc]udingléhe Great Lakes States, to finance up to 30
percent of program development costs. The entire process is a collaberative
one in which both State and Federal interests are accommodated. ”
After developing a management program, the State may submit it for appro-
val to the Assistant Administrator for Coastal Zone Management. If the
program is approved, the State is then eligible for annual grants under
Section 306 to administer its management program. In considering a pro-
gram for Federal approval, the Assistant Administrator reviews it in
accordance with the following general reguirements:

1) That the management program is comprehensive. The CZMA empha-
sizes that jmportant ecological, cultural, historic and aesthetic values
are being lost or adversely affected by population growth and econemic
development in the coastal zone. Comprehensive management and protection
of these values is a vital part of an'approvable program.

2) That the policies, standards, objectives and criteria upon which
decisions made pursuant %o the program will be Based are articulated clearly
and are sufficiently specific to provide (a) a clear understanding cof the

cantent of the program, especially in identifying who will be affected by
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the program and how, and (b) a clear sense of direction and predictability
for decision makers who must take actions pursuant to or consistent with
the management program; and

3) That there are sufficient policies of an enforceable natufe to
ensure the implementation of and adherence to the management program.
0CZM has issued regulations providing additional guidance for State pragram
development and approval pursuant to the CIZMA requirements [15 CFR Part
932 (44 F. Reg. 18590 et seq., March 28, 1979)]. These regulations, which
reflect the CIMA's Federal-=State collaborative process and the need to
respond to unique State coastal needs, form the basis of my decision to

approve the Program. -~

V. What the Delaware Program Will Achieve

. In furtherance of the national goals of the CIMA and the goals and policies

of the State, the Program will accompl!ish the following basic objectives:
1) The Program will provide a comprehensive set of specific policies

to address the management of significant resources and the uses of these
resources in the coastal area, Among these are a set of policies which
govern public investments as they affect the coastal zone and which compare
favorably to those contained in other programs approved to date. These
policies will result in an increased predictability of State level decision-
nukiné as State agencies conduct their various functions in the framework
of these policies pursuant to the directive contained in Executive Order
6l. This specificity of goals and policies will facilitate the processing
of projects and activities requiring permits as applicants become aware
of the probable State position on their proposals.

2) The Program will provide funding for a variety of efforts designed
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to provide an increased understanding of physical and biological processes
necessary for current resource management needs. Areas of study during the
first year of implementation will include an investigation of open marsh
water management techniques for mosquito control, an analysis of the
environmental and fiscal impacts of rural wastewater management, an
historic assessment of farmland loss and an examjnation of future alter-
natives, an analysis of shellfish closures in Delaware's inland bays, and
an examination of management needs for freshwater wetlands.

3) Federal approval of the Delaware CMP will also activate the
Federal consistency provisions of the CZIMA, thus requiring Federal actions
including Federal projects, licenses and permits, and assistance prograpms,

to be consistent to the maximum extent practicable with the Program.

V1. Major Issues and Resolutions

Several issues and problems associated with the Delaware CMP have been
raised during program development and review of the draft Program document
and Fnvironmental Impact Statement. The Delaware Program has resolved
these difficulties either through clarification of policies and intent,

or through actual changes in the Program document. Remaining difficulties
will be resolved as a result of efforts undeftaken during the first year

of Program implementation. Some of the more significant issues are dis-

cussed below.

1) One of the most controversial aspects of the Delaware Program
is the Coastal Zone Act which prohibits the siting of certain industrial
facilities in the statutorily defined Coastal Strip. Various economic
interests, particularly energy interests, have questioned whether this

prohibition adequately considers the national interest. The CMP has
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respanded by noting that facilities that are absolutely prohibited in
this sensitive coastal area are allowed in other areas of the State and,
thus, Delaware is able and willing to do its share to fulfill national
needs. Other manufacturing uses and activities which do not fall within
the definition of heavy industry will be allowed by permit as long as

environmental criteria and Program policies are met.

Ralatedly, some concern was expressed after issuance of the Draft Program
Document regarding a policy which prohibited the siting of LNG facilities
in the State. A more complete explanation of this policy is included in
the P/FEIS which removes the absoclute prohibition on such & facility and

T

demonstrates the lack of a suitable site for an LNG facility based onm .
industry and government standards. ~ | ‘
An opposing concern has been voiced by other commentors who feel that
facilities such as platform fabrication yards and pipeline yards and the
expansion of existing refineries should be defined as heavy industry and
thus prohibited by this Act. The existing authority cites criteria for
prohibition of activities both in terms of physical characteristics.and
the existence of facilities as of June 28, 1971. To the aextent that
proposed facilities do not fully meet these criteria, their construction
is allowed in accordance with strict environmental standards that will

serve to protect valuable coastal rescurces.

2) Questions have been raised regarding the adequacy of the proe
gram's policies to protect coastal rescurces. 0One area of concern is the
emall, isolated tidal salt and freshwater wetlands not currently mapped

and those non-tidal wetlands which are not currently under the direct con-
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trol of a State agency. Concern was expressed bath in terms of identifica-
tion of these areas and the adequacy of existing authorities to protect
these areas. This is a problem common to most wetlands authorities and

has to do with the cost and accuracy of alternative mapping technologies.
During the first year of program implementation, the Program will undertake
a major effort to update the maps of these areas, will analyze the adequacy
of existing regulations under the Wetlands Act and will promulgate new
wetlands requlations unless the analysis indicates that additional time

is needed to put the regulations in place.

J) The protection of beach areas from overdevelopment and over-
utilization was also raised as an issue. Concern was expressed that
current regulations and policies are not sufficient to control intensive
development and that insufficient attention has been given to non-struc-

tural erosion control measures.

Development on beaches is controlled by the Beach Preservation Act. A
new building setback line is currently being developed pursuant to this
act and regulations to control beach areas will be promulgated early in
1980. The Program relies upon a variety of autherities and public fnvest-
ment policies to control development in adjacent areas. Among these are
the Wetlands Act, the Environmental Protection Act, the Erosion and Sedi-
mentatfon Act and the Land Use Planning Act. The P/FEIS was changed to
accommodate questions concerning erosion control and mitigation policies
by specifying criteria for the expenditure of 8each Preservation Act

funds and by 1teraﬁing the State's preference for non-structural erosion

control techniques.

DE26634
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4) The Tack of specificity and predictability in Coastal Zone
Act policies was mentioned as an issue. Concern was expressed that the
Tack of Coastal Zone Act regulations for the permitting of manufacturing
uses gave the decisionmaker too much discretion. To address this concern,
OCZM will require that Delaware, during its first year of program imple-
mentation, develop regulations or standards for making decisions for

manufacturing uses under the CZA.

5) Objections were received on the State's decision to include the
entire State in the Coastal Zone as defined in the Coastal Zone Management
Act. This decision has been justified by noting that no part of the State
iz more than about eight (8) milas from coastal waters, and that therefor®,
major activities oecurring in this broad area have a significant probability

of affecting coastal waters.

VII. Detailed Findings on the Delaware Program

Having reviewed the general requirements of the CZMA and the basic
structure or the Program, I now turn to the quastion of how the Program
satisfies the specific requirements of the CZIMA and its implementing
requlations. These findings follow the organizatibnal schema of the
regulations. They begin by reviewing the uses subject to the Program
(Subpart B), the special management areas involved (Subpart C), and the
boundary,'the general area that encompasses these uses and special areas,
(Subpart D), address the authorities and organization necessary for
management (Subpart £), and finally the public process by whnich the

Pragram was developed (Subpart F).
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section I ~ Uses Subject to Management (15 CFR Part 923, Subpart 8)

(A) The Program includes "a definition of what shall constitute
permissible land uses and water uses within the coastal zone
which have a direct and significant impact on the coastal
waters.” (Section 305(b)(2); 15 CFR 923.11)

The Delaware CMP is quite specific as to permissible land and water uses
having an impact on coastal waters and the conditions within which these
uses will be contralled. The Program addresses residential and industrial
development, recreation and tourism, transportation, and the preservation
and exploitation of natural resources. These various uses are considered
in terms of the area of impact in Sections 5A, 5B, and SC, and further

discussed generically in Section 5D of the P/FEIS. -

The CMP's resource protection laws for wetlands, beaches and dunes, sub-
merged lands, coastal waters and the Coastal Strip effectively control
most uses by establishing p?rmit systems to manage potentially damaging
uses. In addition to thess geographically specific resourca protection
laws, ofher laws to control uses include the Environmental Protection
Act, the Land Use Planning Act and the Erosion and Sediment Cantrol Act.
When combinad with the State's public investment authorities, these au-
thorities represent control over those uses which might have & direct
and significant impact on coastal resources.

{8) The policies and procedures defining the permissibility of uses

are sufficiently comprehensive to address the national rindings

and policy of Sections 302 and 303 of the CZMA (Section 305(c)(1);
15 CfR 923.3, 923.11, 923.12).

The Program has developed a comprehensive set of policies to govern uses within

coastal waters, the Coastal Strip, and the rest of the State, These policies
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facus on the protection of valuable coastal resources while recognizing the
reed to accommodate economic growth and to judiciously allow competing use of
ccastal resources. TQus, while certain heavy industrial uses are prohibited
from the Coastal Strip, they are allowed in other parts of the State. Alsao,
within the Coastal Strip bulk product transfer facilities are restricted to
the Port of Wilmington, so that any adverse effect on valuable natural
resources will be mitigated while allowing such facilities which are of

national interest.

These policies and procedures regulating uses in the coastal zone are spelled
out in detail in the Program document and referenced to existing aythoritdes
for enforcement. The growth of these specific aspects of the Program is based
ori years of detailed study and analysis as outlined in the many background
working papers. This lengthy assessment has resulted in regulations and
policies governing those uses in the coastal zone which might have a signifi-
cant effect on coastal resources.
(C) 7The Program includes "a planning process for energy facilities
Iikely to be located in, or which may significantiy afrect the
coastal 2one, including, but not limjted to., a process for

anticipating and manaqing the impacts from such facilities."
(Section 305(b)(8); I5 CFR 923.13T -

Section 5.0.3 of the P/FEIS contains an extensive discussion of a broad
varjety of enerqy facilities, the effects of such facilities on coastal
rasources, the national interest and demand potential for these facilities,
related siting criteria, and, based aon these factors, the policies of the
Delaware CMP which deal with these facilities. The major thrust of these

pelicies is the prohibition of enerqy facilities in sensitive coastal areas
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whi'e allTowing them in other Tess vulnerable areas conditioned by adherence
to State and local standards for environmental protection. QCS development
is encouraged as long as environmental safequards are maintained. This en-
couragement is evidenced by the recent amendment which conditionally allaows

0CS support bases to locate in the Coastal Strip.

Section Il - Special Management Areas (15 CFR, Part 223; Subpart C)

(A) The Program includes an inventory and designation of areas
of particular concern within the coastal zone and has es-.

tablished priority of use quidelines for these areas.
(Section 305§b513§;'15 CFR 923,21 and 923.23)

Delaware has designated four areas as areas of particular concern:

wetlands, "public lands”, beach lands seaward of the building line,

and the Port of Wilmington. A description of these areas and the
management techniques employed in each can be found in Sections 5.A.1,
5.A.2, 5.8.1, and 5.B.4 of the P/FEIS, respectively., Although the
designation does not provide any additional authorities or manégenent
efforts beyond those already existing in statute and program policy,

it serves to highlight the value of these areas and thus to promote
continued public understanding and support of the management strategias

being used to effectively deal with significant issues in these areas.

The priority of uses for wetlands and designated beach areas are outlined
in Appendix C of the Program document; those for “public lands" are in-
cluded in the discussion in Section 6.B.1l. The thrust in each is to
maintain the natural integrity of these areas while allowing lTimited
human activity consistent with this geal. The priority of use for the
Paort of Wilmingten is set forth in Section 5.B.4 and recognizes the

need to protect and enhance this valuable economic resource.
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(B) The Program makes provision for procedures whereby spe-
citic areas may be designated for the purpose of preserving
or restoring them for their conservation, recreational,
ecological or esthetic values. (Section 306{c)(9);

15 CFR 923.22)

The Delaware CMP sets forth two procedures by which specific areas can

be designated for preservation or restoration (APR's). The first is the
Natural Areas Preservation Program which is described in Section 5.8.2 of
the P/FEIS. Under this Program, the Department of Natural Resources and
Environmental Control (DNREC) develops criteria and policies for selecting
natural areas and maintains a registry of such areas. The DNREC is also
empowered to acquire appropriate sites through purchase, easement or other
Ie§a1 mechanism, and to manage and protect these sites for their intended
purpose. The amount of Tand thus acquired is left to the discretion of the’
DNREC based on fiscal capabilities and its success in encouraging private
individuals and groups to voluntarily transfer land to the State for preser-

vation or restoration purposes.

The second procedure for designating APR's is through the Critical Areas
Program mandated by the Land Use Planning Act. This law requires the
State and local jurisdictions to prepare a critical areas plan focusing
an areas of physical, economic or social importance. After establishment
of these plans, all land use actions affecting these sites will be sub-~
Ject to affected agency review prior to any decision. Although not as
directly effective as the Natural Areas Preservation Program, this pro-
cedure will serve to highlight important areas and could lead to APR

designation if appropriata.
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(C}) The Program provides for “a definition of the term 'beach’
and a planning process for the protection of, and access to,
ublic beaches and other public coastal areas of environmental,
recreatjonal, historical, esthetic, ecological or cultural
value." The Prodram includes "a planning process for (a)

assessing the effects of shoreline erosion (however caused),
and (b) studying and evaluating ways to control or lessen

the impact of such erosion, and to restore areas adversel
affected by such erosion.” !Section 305(b)(7]; 1% CFR
023,243 Section 305(5)(9); 15 CFR 923.25)

The Delaware CMP defines beaches as " the wet and dry sand area stretch-

ing from the low water mark inland to the line of vegetation." Public
access to ocean beach areas is not a problem in Delaware since 72% of
the Atlantic beaches are either owned by public agencies or are encum-
bered by perpetual public easements. Public access to other shorefront_
areas {s also well accommodated as shown in the maps and discussion
contained in Section 5.A.2 of the P/FEIS. To the extent that future
demand for public access exceeds current resources, various palicies

of the CMP are directed toward anticipating and accommodating these
demands as exemplified by Policy 2 and 14 in Section 5.A.2. These goals
will be achieved through the exercise of the Natural Areas Preservation
System previcusly discussed and other public access programs. During
the past two years, Delaware's CMP has undertaken a comprehensive public
lands survey to determine the exact location of all public beaches.’
This survey will ensura that private interests do not encroach upon public

beaches. and that adequate public access can be provided.

Much work has already been accomplished by the Delaware CMP in assessing
beach erosion praoblems and solutions in the State. This effort is em-
bodied in Working Paper No. 8, entitled “Beach Erosion Control and Shoreline

Access Planning," which is referred to in the CMP, and forms the basis
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fcr the policies described in Section 5.A.2 of the P/FEIS. These policies
define a broad area of regulatory control on land and adjacent water areas
to the extent necessary to control activities which contribute to beach

or dune erosion. Tha Beach Preservation Act and the Underwater Lands

Act provide the autharities for this control. The Program document
discusses the impacts of various structural defenses against erosion,
specifies policies governing funding criteria and priorities, and encour-
ages non-structural techniques of erosion control. These various components

praovide a comprehensive and specific process for erosion control.

Section IIT - Boundaries (15 CFR Part 923, Subpart D)

The Program includes "identification of the boundaries of the =
coastal zone subject to the manadement proqram. " §5ection '
305(b)(1); 15 CFR 923.31-34)

The boundaries of the Delaware Coastal Management Program are described

in Appendix D of the P/FEIS. Delaware has chaosen to inplude the entire
State within the Coastal Zone based upon the proximity of all State lands
to coastal waters, and, therefore, the potesntial impact of activities any-
where in this area on these watars. As noted in Section IV - Authorities
and Organization, management in the State will be more intensive in that
region known as the Coastal Strip as defined in the Coastal Zone Act.

A1l Tand areas owned, leased, hald in trust by, or whose use is otherwise
by law subject solely to the discretion of the United States Government

or its officaers or agents are excluded from the management area. These

lands are depicted on the map at the end of the Appendix.

The seaward boundary of the management area is the three mile 1imit of

the territorial sea. The boundary between New Jersey and Delaware in the

DE26641
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Delaware River and Bay was established by the United States Supreme Court.
However, the Tateral seaward boundaries between New Jersay and Delaware,

and between Delawdre and Maryland have yet to be determined.

Section IV - Authorities and Organization (15 CFR Part 923, Subpart £)

(A) The State is organized to implement the program and has

the authorities necessary to do so. (Sections 305(b)(4),
305(b) (6], L HOIOR 36%(CIZ7F, 306(&)(1); 15 CFR

[wd
973.40-973.42)

Oraanization

By Executive Order 60 dated August 24, 1978, Governor Pierre S. du Pont IV
designated the Delaware Office of Management, Budget, and Planning (OmgP )
as the Tead agency to receive and administer program administration =
grants under Section 306 of the CZMA. OMBP administers the Land Use
Planning Act and the Coastal Zone Act, both of which are incorporated

Into the program. The Department of Natural Resources and Environmental
Control (DNREC) administers all of the other environmmental statutes which
are fncorporated into the program. The Public Service Commission regu=
lTates public utilities and the State Department of Highways manages

state roads, mass transportation, and airways.

Executive Order 61 from the Governor directs all state agencies to en-
force the Coastal Managehent Program policies, and to notify OMBP, the
1ead'agency, of any proposed changes to rules and regulations which will
affect the program. Through monitoring of the program, OMBP informs an
agency of CMP policies and provisions of Executive Order 61 with which
it is not in compliance. To resolve conflicts, meetings are held at
the staff level and the agency head level before being referred £o the

Governor for resolution.

4803
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Authorities
The statutory authority which these agencies rely upon for implementation
of the Coastal Management Program is found in different State laws. The

most significant are:

A. Authorities Applying to Specific Areas

The Wetlands Act

Title 7 Dalaware Code, Chapter 66 regulates activities invelving the al-
teration of wetlands, with the exception of activities such as mosquito
control; construction of aids to navigation; and grazing, haying, hunting,
fishing and trapping. The Department of Natural Resources and Environquta1
Control (DNREC) issues permits for activities occurring in areas between
mean low and two feet above mean high water elevations. DNREC must con-
sider the legislative and Program policy te preserve and protect the
productive public and private wetlands and to prevent their depoliation

and destruction. The Department must also consider the proposed activity's
environmental impact, economic impact, esthetic effect, effect on neighhoring
uses, support facilities and their impact, need for water access, and the

availability of alternatives.

The Beach Presarvation Act

Title 7 Delaware Code, Chaptar 68 regulates many activities on public
beaches, requiring a DNREC permit. Activities regulated include changes
which increase the potential for beach erosion, construction of struc-
tures seaward of the primary dune, carrying away of beach material, or
operating dune buggies, cars or other machines. In processing permits,
DNREC must consider the effect of the proposed project on beach erosion,

floading, or other potential damage to property, and the feasibility of

DE26643
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alternate protection from storm damage.

The Underwater Lands Act

Title 7 Delaware Code, Chapter 61 authorizes DNREC to exercise state
control over lands below mean high water. Projects on public submerged
lands subject to DNREC regulation include erection of structures, excava-
tion, drgdging or filling of these lands or adjacent lands, and laying of
utility lines. This Act will be used to implement policies dealing with
the siting of facilities in which there is a natijonal, regional, state

or Tocal interest, such as pipelines, power plants, and transportation

facilities.

The Natural Areas Preservation System Act

Title 6 Delaware Code, Chapter 73 establishes a natyral areas preserva-
tion system. DNREC is responsible for adopting regulations for the use
and protection of natural areas. The Department may acquire nature pre-
serves by gift, devise, purchase, exchange, or any other method of ac-
quiring real property interests, except through the exercise of eminent
domain. Dedication of areas acquired by ONREC occurs through recordation
with the County Recorder. Oncs dedicated, the land cannot be used for
purposas inconsistent with preservation unless approved by DNREC, the

Governor, and the General Assembly after a public hearing is held.

The Coastal Zone Act

Title 7 Delaware Code, Chapter 70 authorizes the Office of Management,
Budget and Planning (OMBP) to exercise state control over that portion
of Delaware's coastal zone referred to in the Program document as the

cnastal strip. The Act prohibits Tocation of new heavy industrial uses
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and bulk préduct transfer facilities in the coastal strip. New
manufacturing uses may locate there by permit only. OMBP must account
for the proposed project's environmental impact, economic effect,
esthetic effect, supporting facilities and their impact, and effect on

neighboring land uses.

B. Authorities Applying Throughout the Coastal Zone

Tha Environmental Protection Act

Title 7 Delaware Code, Chapter 60 authorizes DNREC to exercise state
control over specified activities related to air and water pollution
which occur throughout Delaware. The statute also requires a DNREC =
permit for ground or suface water withdrawal, solid waste disposal,

and constructicn or operation of pipeline systems or water wells.

Tha Land Usea Planning Act

Title 29 Delaware Code, Chapter 92 establishes a process whereby state,
Tocal and regional agencies are notified of and given a chance to review
and comment on decisions invelving matters such as critical areas,

major institutions, and land use decisions having significant impact

on more than one local jurisdiction., Conflicts are resolved through

the Council on State Planning, which is empowered to require a recon-
sideration of these decisions. This authority, passed as a result of
program development, will be used to ensure that local land and water
use regulations do not unreasonably restrict or exclude uses of regianal

benefit.

The Erosion and Sedimentation Control Act

Title 7 Delaware Code, Chapter 40 requires DNREC to develap and coar-

DE26645
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dinate a comprehensive statewide erosion and sediment control program

to be implemented at the Tocal level. Erosion control plans must be
approved prior to initiation of Tand disturbing activities. The develop-
ment of a coastal management program provided the impetus for passage of

this 1aw.

Ce Acquisition Authorities

Several authorities enable Delaware to acquire interests in land for
the purpose of protecting, preserving, or maintaining various areas.

These autharities include:

1. The Beach Preservation Act

Title 7 Delaware Code Section 6810 émpowers ONREC to acquire fee simple
or lesser interests in land when two-thirds of the property owners in the
project area allow the Department to undertake protective works and to
allow the free public access. These interests may be acquired through

negotiation or condemnation proceedings.

2. The Natural Areas Preservation System Act

Title 7 Delaware Code, Chapter 73 empowers the State, acting through
DNREC, to acquire and hold an adequate system of nature preserves in
trust for scientific, educational, esthetic, recreational, and othar
purposes. Other state agencies and public or private organizations

and individuals are encouraged to dedicate areas to ONREC for preser-
vatfon. The Act also establishes a Natural Areas Advisory Council to
advise the Secretary of ONREC on the administration of nature preserves

and the preservation of natural areas.
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3. State Parks
Title 7 Delaware Code Section 4701 empowers ONREC to acquire public
lands for park, recreation, and conservation purposes. Acquisitign

may be by gift, devise ar purchase, or through eminent domain.

D. Adequacy of Authorities

0CZM regulatiaons at 15 CFR 923.42(d)(1) allow a State to base its program
on existing laws and regulations, provided that they are sufficiently

broad to implement the Program's policies.

The coastal policies to be implemented by these authorities can be founi_
in Part IT Section 5 of the FEIS. They have been derived from Delawara
laws and regulations as evidenced by the references found at the end of
each group of policies. I find that each policy is fully supported

by these authorities. During the first year of program implementation,
the policies dealing with wetlands and the coastal strip will be given

further consideration regarding standards by which permitting decisions

dare made.

A1l agencies exercising implementation responsfbi]ities are required

to do so in confarmance with the Program's policies, pursuant to 15 CFR
923.40(b). Most policies derive directly from statutory or regulatory
language and thus pravide grounds for challenge of inconsistent state
agency actions. Executive Order 61 directs all state agencies to en-
force CMP policies and to notify OMBP, the lead agency, of any proposed
changes to rules and regulations which would affect the Program. This
Executive Order similarly provides a basis for court challenge of incon-

sistent agency activities.

DE26647
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(3) The State has incorporated into its Program requirements
established pursuant to the Federal Clean Water Act, as
amended, and the Clean Air Act, as amended. (Section
307(f); 15 CFR 923.44)

The program incorporates the State's existing regulatory programs admin-
istered by DNREC pursuant to the Environmental Protection Act, established
pursuant to the Federal Clean Water Act and the Federal Clean Air Act.

(See Part II Sections 5A3 and 5D8, and pages 16«18 of Section 5E Appendix
E of the FEIS).

(C) The Program previdas "for a method of assuring that local
land and water use requlations within the coastal zone
do not upreasonably restrict or exclude Jand and water uses
of regional benefit.” (Section 306(e)(Z); 15 CFR823.13

and 923.43) -

The Land Use Planning Act, 29 Delaware Code Chapter 92, prohibits arbi-
trary exclusion from local Comprehensive Development Plans of Tand uses
of more than local benefit. The statute forms a basis for ensuring that
Tocal land and water use regulations do not unreasonably restrict or
exclude uses of regional benefit. Under the Act, local plans which are
deemed by state agencies to arbitrarily exclude a use are subject to
review and comment by OMBP and other interested state, regignal and
federal agancies. The local jurisdiction must consider all comments and
provide a written ratfonale for its decision, including a discussion of
state comments and recommendations. OMBP may appeal the Tocal decision
if it is unreasonable or fails to adequately consider state comments.
The local jurisdiction must then reconsider its decision and the review

process begins again.

DE26648
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Section V - Coordination, Public Involvement, and National Interests
(15 CFR 923, Subpart F)

(A) During the process of Program development, the State has
provided the opportunity for full participation by relevant

overnment agencies having interests and responsibilities
affecting the coastal zone, all interest qroups, and the
eneral public, and has held public hearings on tne Procram.
iSections 306(c) (1), 306]ci§3;; 15 CFR 923.50-923.55, 923.58)

The four years of Delaware CMP development invalved a very extensive

effort of public education and the solicitation of public input into the
development process. The effort to increase the public awareness of the
program involved the publication of a bimonthly newsletter, television and
radio spots, the distribution of literature, and a series of briefings o
presented by the staff and by members of the League of Women Voters. Input
into the program was solicited through a series of technical reports, working
papers, and the activities of -the Coastal Zone Management Committee and the
Delaware Tomorrow Commission. These bodies represented a wide variety of
public and private interests group and served as valuable advisors to the
Program. From the initial release of the Discussion Draft in September, 1978,
to the publication of the P/FEIS in Ju]y, 1979, a series of public hearings
was held to allow further input and critique of the CMP. A chronoloay of

these diverse activities can ba found in Section 4 of the P/FEIS.

(B) The views of the Federal agencies principally affected

by the Program have been adequately considered.
(Section 3831c$§15, 307(b); %5 CFR 923.50)

Section 4, Section 5 E, and Appendix F of the P/FEIS demonstrate that

Delaware has contacted Federal agencies concerning the Program, pro-

vided timely opportunities for relevant participation in and input to
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Program development by those adencies, and advised those agencies of
the public hearings on‘the Program. Several Federal agencies commented
on the P/DEIS including the Environmental Protection Agency, the Federal
Energy Regqulatory Commissipn, the General Services Administration, and
the U.S. Departments of Agriculture, Army, Defense, Enargy, Housing and
Urban Development, Interior, Navy, and Transportation. Some of the more

significant comments are discussed below.

1. The Federal Energy Regulatory Commission (FERC) objected to the

absolute prohibition of LNG facilities throughout the Coastal Zone. In
response, the Program reviewed the LNG facility siting criteria as promul-
gated by FERC and found that no suitable sites fof such a facility existed ”
in Delaware. The palicy in Section 5.0.3. was changed to reflect this

finding.

2. FERC and the Department of the Interior (DOI) expressed concern that
the prohibition of common carrier pipelines and bulk product transfer
facilities was too stringent and that provision should be made for such
facilities. Common carrier pipelines are permitted if they begin beyond
the territorial sea and terminate landward of the Coastal Strip. Bulk
product transfer facilities and pipelines are permitted in the Port of
Wilmington. This selective permitting of these facilities satisfies the

national interest issues rajsed while protecting fragile coastal resources.

3. DOl was concerned that the Program did not address uses and activities
which occur adjacent to critical resource areas, such as wetlands, and which
could have a significant cumulative impact on these resources. The FEIS

was amended to address this concern with the additjon of a policy which
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recuires the consideration of cumuiative impacts. A work task will be
undertaken during the first year of imp]ementation to determine how this

policy can best be implemented.

{C) The Program provides for adequate consideration of the
national interest involved in planning for, and in the
siting of, facilities (including energy facilities in,
or which significantly affect, the coastal zones) which
are necessary to meet requirements which are other than
local in nature. The State has the means to give con-
sideration to_any applicable interstate energy plan or
program. (Section 306{c)(8); 15 CFR 923.52)

Working Paper No. 7, which is summarized in the Program Document, contains
an in-depth discussion of the national interest in facility siting and
the manner in which Delaware responds to this need. The summary of this

report can be found in Section 5.0.3 of the P/FEIS.

Delaware recognizes its role in satisfying the national interest. Al-
though it does prohibit certain types of facilities from siting in the
Coastal Strip, these facilities are permitted to locate inland if they
meetl certain specific criteria for environmental protectiaon found in

State and Tocal laws. Prohibition of such facilities in this limited

arza is justified an the drounds of balancing theAnational need for
facilities with the national interest in recreation and preservation of
natural resources. To the extent that future developments necessitate a
revision of these siting policies, a mechanism for review and modification
has been provided utilizing the Delaware Eﬁergy Facilities Siting Liajson *

Committee. See Attachment A, Federal Agency Comments on the FEIS for

additional discussion.

DE26651
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(D) The State has coordinated its Program with Jocal,
areawide, and interstate plans applicahle to areas
within the coastal zone existing on January l of
the year in which the Program was submitted for
approval. (section 306(c)(2): 15 CFR 923.57)

The State has coardinated the Program with other local and area plans
applicable within the State through a number of mechanisms including the
development of technical reports and working papers, and common member-
ship on the Coastal Zone Management Committee. Waorkshops have also been
neld which brought together interested individuals and agencies to ex-
change thoughts and ideas. ‘ﬁxamp1es of coordination can be found in
Section 5.A.3. which describes, in part, the 208 planning efforts, and

=

Section 5.B.3 which discusses plans under the Flood Insurance Act.

(E) The State has established an effective mechanism for
continuing consultation and coordination between the
State and local governments, interstate agencies,
reqional agencies, and areawide agencies within the
coastal zone to assure the full participation of such

Tocal governments and agencies in carrying out the
purposes of the CZMA. Eiection 353!c5,25i8); 15 CFR

923,57)

Several mechanisms exist which will ensure continued consultation among
various levels of government and pertinent agencies as the Delaware CMP
is implemented. The principal mechanism for cécrdination between State
and local governments is the Land Use Planning Act which establishes a

Yormal mechanism for the governments involved to comment upon proposed

actions which affect them. This effort is supplemented by the A-95

Project Notification and Review System.

Coordination batween State agencies is ensured by three Executive Orders
which establish the CMP as official state policy, direct State depart-

ments and agencies to enforce CMP goals and policies, and create a

DE26652
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Coastal Management Committee. This Committee will have specified coor-
dination responsibilities which will serve to keep its diverse member-
ship apprised of activities in this area. Lastly, the public hearing
process will allow input by-all sectors of the government and the public

into the decision-making process.

These various coordinative mechanisms are emphasized by the policies

continued Vn Section 5E of the P/FEIS.

VIII. Conclusion

Having made the findings set forth above, and having determined that
the Delaware Coastal Management Program meets the requirements of the
Coastal Zone Management Act of 1972, as amended, and its implementing

requliations, I have approved this Program on behalf of the Secretary

of Commerce, effective M;&I_} /974.
4ﬁ1wﬂobert W. Knecht

Assistant Administrator for
Coastal Zone Management

DE26653
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ATTACHMENT A

Federal Agency Comments on the FEIS

Six Federal Agencies commented on the P/FEIS: The Department of Energy
(DOE), the Federal Energy Regulatory Commission (FERC), the Department
of the Army (Army Corps), the Department of Transportation (D.0.T.),
the Department of Interior (0.0.I1.) and the Environmental Protection

Agancy (EPA).

DOE expressed concern about Ociﬁ's intention to approve the Delaware
Program when it contained policies which prohibited the siting of energy
facilities in the Coastal Strip without benefit of objective regulatory
review, The Department did not concur with our intent to approve the
Program and requested the informal assistance of OCZM in resolving
serious disaqreement concerning the proposed approval of the Delaware
CZM Program. The comments also noted that if serious disagreement
persists, DCE might request formal mediation by the Secretary of Com-
merce pursuant to §923.54(d) of the requlations. As a part of the
informal assistance of OCZM requested by D0E, members of both staffs
met on August 14 along with members of FERC's staff. As a result of
this meeting, OCZM agreed to reflect the concerns expressed by DOE in
the pregram appreval findings, to make clarifications in the findings
and to answer the letter from DOE prior to program approval. OCZM

also agreed to make the draft findings available to DOE for review

and comment prior to Program approval. All of the above requests were

honored prior to approval.

DE26654
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The following information is designed specifically to address the concerns

expressed by D.Q.E. in its FEIS comments:

I. Pstroleum Refineries

a. New refineries are prohibited in the Coasta1'5trip (which includes
State waters).

b, Existing refineries are permitted to expand.

¢c. New refineries are permitted landward of the Coastal Strip.

d. As noted in [I. below, associated common carrier pipelines are
permitted when coming from beyand the Territorial Sea to a new refinery.
Common carrier pipelines which begin or terminate in the Coastal Strip
are prohibited as arelsingle use docking and pipeline facilities when
serving a new refinery landward of the Strip. Bulk product transfer

facilities are permitted within the Port of Wilmington.

The Pragram’s policies 1imit the siting of new refineries to the fol-
lowing cases: when the offloading and pipeline facilities come from
beyond the Territorial Sea to landward of the Strip, near the Port of
Wilmington where bulk product transfer facilities are permitted and

landward of the Strip served by a pipeline coming from another State,

i.e., Pennsylvania or Maryland.

The exemption of the Port of Wilmington from the bulk product transfer
facility prohibition allows for the siting of a refinery in the Wilmington
area Jandward of the Strip. Air po]Tution contro] requirements have been
cited as a problem in this case. All of New Castle'County is an attain-
ment area for sulphur dioxide and all except for Wilmington and Newark

are attainment areas for particulates. New Castle County is a non attain-

DE26655
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ment area for ozone, As air emissions from refineries consist primarily
of sulphur dioxide and particulates, the ozone non attainment area should
not be a significant problem. In the siting of a refinery in New Castle
County, such a facility would have to satisfy the prevention of serious

deterioration requirements.

An element of uncertainty during informal discussion with DOE related to
the possibility of siting single purpose pipelines and docking facilities
within the Coastal Strip. The State has had very limited expérience

with this issue and is relying on one case (the DPL Summit Power Plant
Case) in its'determination that such facilities serving a new refinery -
would not be permitted. In the Summit Power Plant Case, the State Plariner
found that a pipeline serving a power plant located landward of the

Strip was subjectlto the Coastal Zone Act because it was an integra]

part of the facility. In the case of heavy industry located landward of
the Strip, an asscciated docking and pipeline facility would be prohibited
hecayse it represents an integral part of the heavy industry prohibited

in the Coastal Strip. Because of remaining uncertainty concerning this
1ssue, QCZM has required in the form of a grant condition that Delaware
address this issue as a part of the adoption of new regulations or other
enforceable standards under the Coastal Zone Act and that the need for

new criteria for determining those uses which fit within the definition

of heavy industry also be addressed.

Although the Program is prohibitive in some cases, OCZM has found that
the demand far new refineries and the national interest for such facili-
ties has been carefully balancad with other national interests in the

coast especially recreation and natural resgurce protection. As a result

DE26656
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of this analysis, the Program has concluded that the national interest
in recreation and natural resource protection is pre-eminent in the
Coastal Strip and that the national interest in new refinery capacity
can best be served by Tocation landward of the Strip or by expansion

of existing capacity.

II. Qilports/Bulk Product Transfer Facilities
a. Oilports/Bulk Product Transfer Facilities are prohibited in
the Coastal Strip.
b. All types of transfer facilities are permitted in the Port of
Wilmington.
c. The Delaware Program permits and promotes a monobuoy beyond
the territorial sea as long as the associated pipeline terminates land-

ward of the Coastal Strip.

Oilports are limited to the situations detailed in II b and c above.

The exemption of the Port of Wilmington from the bulk product transfer
facility prohibition is supportive of the Program's policies which pro-
mote the concentration of development in the Port. The Delaware CMP will
also continue to assess the possibility of a deepwater port off the

Atlantic Coast.

Although, again in this case, the Program prohibits these facilities

in mast of the Coastal Strip, OCZM has found that the Program has con-
sidered the need for oflports and permits them under the conditions
Tisted above. The national interest in these facilities has been care-
fully weighed against other national interests, particularly recreation

and natural resource bdrotectian.

DE26657
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IIIl. Gas Processing Plants.
a. Gas processing plants are prohibited in the Coastal Strip.
b. A docking facility and pipeline is permitted in the Port of
Wilmington to connect with a gas plant landward of the Strip.
c. A pipeline is permitted which begins beyond the Territorial

Sea and terminates at a gas plant landward of the Strip.

At the August 14 meeting with DOE, we discussed the question of whether
a treatment and separation facility associated with a pipeline coming
from beyond the Territorial Sea to a gas plant ]andward of the Strip
could be permitted within the Strip. Without more information it is
difficult to determine whether such a facility would be considered as an
integral part of a prohibited use and thus be prohibited. This question
will be addressed as part of the grant condition which;requires new
Coastal Zone Act regulations and an assessment of the need for further

definition of criteria for determination of prohibited heavy industries.

Although gas processing plants are prohibited in the Coastal Strip,

0CZM has found that the program has considered the national interest

1n and need for such facilities. Ample opportunity is available for the
5iting of such a facility near the Port of Wilmington, connected with a
bulk product transfer facility in the Port, and in other areas landward
of the Str1b when connected with a bulk product transfer facility start-

ing beyond the Territorial Sea.

[V. 0CS Support Facilities
d. The Program permits and supports such facilities which are

characteristically less than 20 acres in size. Permitted uses would

4819
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include both tank farms and associated single use pipeline and docking

facilities.

The Program recognizes and supports the naticnal interest in GCS develop-
mant and allaws for the siting of these facilities within the Caasta)

Strip.

V. LNG Facilities.

a. LNG facilities are permitted in the Port of Wilmington but
are prohibited in the remainder of the Coastal Strip.

b. If feasible, an LNG pipeline could locate outside the Terri-
torial Sea, cross the Coastal Strip, and terminate at a facility land-

ward of the Coastal Strip.

LNG fits within the category of a bulk product transfer facility and
could thus locate within the Port of Wilmington or in the area of the

Part with an associated pipeline from the Port.

Given that the national interest in LNG is unclear and that other
national interest uses are important, the Program generally discour-
ages the location of LNG facilities other than in the Port of Wilming-

Lon.

FERC expressed some of the same concerns as DOE including oppesition to
apprn&al of the Delaware Program at this time by QCZM and a request for
informal assistance in mediating a serious disagreement. As a result of
FERC and DOE comments on the FEIS, the prevously menticned August 14
meeting was held with 0CZIM and FERC staff in attendance. As a result

of this meeting, O0CZM agreed to reflect the concerns expressed by FERC

4820
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yn the program approval findings, to make clarifications in the findings
and to answer the letter from FERC prior to Program approval. OCZM
also agreed to make the draft findings available to FERC for review and
comment prior to Program approval. All of the above requests were

accomplished prior to approval.

The following information is designed specifically to address the concerns

expressed by FERC in its FEIS comments.

I. L.N.G.

a. An LNG facility may locate within the Port of Wilmington. The

w1

Do

Port includes all shoreline along the Delaware River, an extensive area,
within the City of Wilmington.

b. In other areas of the Coastal Strip LNG is prohibited as a bulk
product transfer facility.

¢. If technologically feasible, an LNG facility could be permitted
if it were possible to offload outside the territorial sea with a pipe-

Tine terminating at a facility landward of the Coastal Strip.

The policy related to LNG found in Section 5.D.3. p. 57 of the Program/
FEIS indicates that the Coastal Program has not found a site suitable

for a facility in Delaware, This statement simply establishes a rebut-
table presumption. The siting of LNG facilities is presumed not to be
compatible with the State's coastal preogram unless it can be established
that such siting can, in fact, meet all pertinent standards. Accordingly,
a positive Federal consistency finding with regard to LNG facilities may

take place in the event such facilities meet these pertinent standards.

4821
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Delaware has provided extensive material to all Federal agencies in its
consideration of the national interest in energy Faciffties, including
LNG facilities. A detailed discussion can be found in the P/FEIS in
§5.0.3 p. 45 and in Working Paper #7 p. 132. This consideration of

the national interest has resulted in the determination that the resources
of the Coastal Strip, excluding the Port of Wilmington, are of clearer

national interest at this time than is the siting of LNG facilities.

[1. Natural Gas Facilities.

a. Gas processing plants are prohibited in the Coastal Strip.

b. A dacking facility and pipeline is permitted in the Port of
Wilmington to connect with a gas plant landward of the Strip.

¢« A pipeline beginning beyond the Territorial Sea and terminating
at a gas plant Tandward of the Strip is permitted. As noted previously
in the findings, a question arose at our August 14 meeting as to.whether
a treatment and separation facility associated with a pipeline coming
from beyond the territorial sea to a gas plant landward of the Coastal
Strip would be permitted within the Strip. If a pipeline is considered
an integral part of a heavy industry located landward of the Strip, the
pipeline would be prohibited. Without more information it is difficult
to determine whether such a facility wouid be considered as an integral
part of a prohibited use and thus prohibited. This question will be
addressed as a part of the grant condition which requires new Coastal
Zone Act regulations and an assessment of the need for further definition

of ¢riteria for determination of prohibited heavy industry.

Although gas processing plants are prohibited in the Coastal Strip,

QCZM has feund that the Program has considered the national interest

4822
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in and the need for such facilities. Ample opportunity is available
for the siting of such a facility near the Port of Wilmington, con-

nected with a bulk product transfer facility in the Port.

The new legislatively created Energy Facility Siting Liaiscn Committee

(EFSLC) is charged with coordinating energy siting and with assessing

the need for change in energy policy in close cogperation with interested
Federal agencies. The EFSLC has the responsibility for reviewing national

and regional energy needs, proposing legislative change if needed, evalu-

ating potential coastal impacts from proposed facilities, and determining

site suitability including allocation of facilities to coastal and inland_
locations. OCZM bhelieves that the EFSLC will prove to be a very useful . 

tool for DOE and FERC in assuring that their future concerns are addressed.

The Department of Interjar (DOI) expressed concerns about modification

of the Wetlands Act to enhance the State's ability to control discharges
of dredged or fill material into wetlands, or the use of Section 404(b)(1)
guidelines promulgated by EPA to address this issue. The second point
that DOl raised constituted a clarification of Federal consistency as it
applies to OCS plans. Third, DOE requested clafification of the roles
and responsibilities of the entities involved in the energy facility
planning and siting process. Fourth, they expressed concern over the
effectivaness of state regulatory authority over freshwater wetlands of
Tess than 400 acres in size., Fipally, DOI is concerned about the state's

floodplain management and protection program.

1- A study of the legislative history of the CZMA of 1972, as amended,

indicates that although Section 307(f) of the Act requires "incorpora-

DE26662
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tion” of Clean Water Act (CWA) and Clean Air Act requirements into

state programs, they need only be “considered” during program develop-
mant and "referred to" in the program document (“Legislative History

of the CZMA of 1972, as amended in 1974 and 1976, with a Section by
Section Index," 1976, p. 324). Thys, parts of the Federal Acts imple-
mented by Federal agencies would continue to be implemented by them,
with the states taking the Federal activity into consideration while
implementing thair coastal programs. This requirement of consideration
of the Federal Acts extends to'after-enacted amendments. (Legislative
History, p. 281) such as the Section 404(b)(1) guidelines promulgated by
EPA pursuant to the CWA. Since the Section 404 program has not yet been
delegated to the states, it continues to be implemented by the Army Corps
of Engineers. A determination as to whether to accept delegation of
Section 404 programs is up to each state, and need not be made prior to
program approval. During the first year of program implementation, the

Wetlands regulations will be reviewed and revisions made where necessary.

2- OCZM concurs in the Federal consistency comment. Revisions reflective

of this comment will be made during the Tirst year of implementation.

3~ With regard to energy facility planning and siting, please refer to

OCZM responses to comments received from FERC and DOE in this Attachment.

4~ During the first year of implementation, The Wetlands Act and requla-
tions will be reviewed and refined where necessary. Particular attention
will be given to the need to better regulate wetlands of less than 400

gcras in size.

DE26663
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5« A state agency review of existing rules and regulations must be
submitted to OCZM by October 1, 1979. This schedule must include a
timetable for the promulgation of appropriate rules and regulations
to ensure proper consideration of flood hazards in state decision~

mak ing.

The Environmental Proteétion Agency had no objections to further de-
velopment of the Program, but did express concern over the extent of
possible alternatives addressed in the EIS, and the mechanism for State
and local plan ccordination. They also questioned the 1985 population

-

projections for Sussex County and recommended an anrnual program evalua-

tion process to monitor Delaware implementation of the CMP.

+ 1+ QCZM feels that the four alternatives discussed in the EIS are suf-
fictient and provide a comprehensive review of possible act}ons by the
State (withdrawal of the application) and by the Federal government
(delay or deny approval) in light of the major concerns outlined. We
believe this discussion adequately reflects the key issues involved

and, therefore, meets the intent of NEPA.

2+ Quring the first year of program implementation the DCMP will under-
take &8 work element to refine the coordinative mechanisms under the

Land Use Planning Act. This activity will include finalization of the
notification and review process, completion of the critical areas plans,
and establishment of inter-governmental agreements regarding definitions,

intent, and format of various statutory requirements.

DE26664
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3~ The differing population projections for Sussex County shown in
§5.0.2 reflect a difference in methodology by the two organizations
winich developed them. Sussex County endorses the higher figures de-

valoped by the Delaware Population Consortium.

4. The Delaware Coastal Management Program will be evaluated by 0CZM

annually pursuant to Section 312 of the Coastal Zone Management Act.

The United States Coast Guard was concerned that the discussion of
Deepwater Port Requlations was incomplete and incorrect, and might
possibly Teave the impression that these regulations do not adequately

protect the marine environment.

1- This discussion was not intended to deemphasize the benefits to the
marine environment of the Coast Guard regulations. Although it is not
possible at this time to delete or expand this discussion since no further
printings of the document are anticipated we appreciate the further clari-

fication of these regqulatians.

The Department of the Army, 0ffice of the Chief of Engineers, objected

to the reliance on Working Papers since they are not included in the
Program Document. Although Policy 9 on page 11 of §5.0.7 has been clari-
fiad in résponse to previous comments, they were still concerned with the
need for a positive policy statement on navigation and port facilities.

A further concern was voiced concerning the method of determining the

national interest for the purpase of Policy 1 in §5.0.7.
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1~ The working papers which are referenced and summarized in the Program
Document have received wide circulation during the development of the
Program and are still available for public scrutiny. OCZIM feels this
visibility is a sufficient basis for utilizing the papers as part of

the Program.

2- OCIM feels that the various policies in the Program document dealing
with navigation and port facilities are sufficiently encouraging and
positive to meet this objection. Please refer to Policy 7 which encour-
ages the development of the Port of Wilmington and those in §5.0.3. which

encourage the development of OCS facilities. -

3« Working Paper #7 which has been well summarized in §5.D.7 of the FEIS,
clearly spells out that Port transportation is an important national in-
terest. The Working Paper and the Program document emphasize the mpar-
tance of the Port of Wilmington in port planning and development. Con-
struction, maintenance, and improvement of the Port of Wilmington and
approaches would thus generally be considered essential to the national
interest, the Port development activities proposed in other areas would
have to be carefully considered in the context of local, regional and

national needs.

4~ Saeveral other comments were included in this letter which will be
considered by the Program. Previous corrections to Table F-1 were

mistakenly omitted from the FEIS. We apologize for this oversight.
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August 9, 1979

Mr. John Phillips

South Atlantic Regional Managerx
Office of Coastal Zone Management
3300 Whicehaven Streec, N.W.
Washingtown, D,C. 20235

Dear Mr. Phillips: o
Please find enclosed the comments of Sunm 011 Company of Pennsyl-

vanla on the proposed Delaware Coastal Management Plan and Final En-

vironmental Impact Statement.

Very truly yours,
A - -

L N R
Ro%ert 0. Lewers °
General Attorney
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COMMENTS OF SUN OIL COMPANY OF PENNSYLVANIA
ON THE PROPOSED DELAWARE COASTAL
MANAGEMENT PROGRAM AND FINAL
ENVIRONMENTAL IMPACT STATEMENT

Sun 0il Company of Pennsylvania ("Sun'') 45 concerned by the pro-
posed approval under the Coastal Zone.Management Act (the "Act") of the
State of Delaware's proposed Coastal Management Plan (the '"Plan'). This
concern arises in particular because Sun is the owner of an undevelopead
tract of land located in the State of New Jersey, across the Delaware
River from the Stare of Delaware, and because certain statements in the
Draft and Final Environmental Impact Statements on the proposed federal
approval of the Plan indicate that the proposed Plan, as presently con-
atituted, and as interpreted by Delaware officials and Department of
Commerce staff, (i) violates the Act, {(ii) is an unconstitutional viocla-
tion of an inter-state compact, and (iii) substantially and adversely
affects Sun's vights to use its New Jersey property. Consequently, we
urge the Secretary of Commerce to withhold approval of that proposed
flan.

4n issue not ralsed by other commenters thus far, which directly
affects Sun's property in New Jersey, is the failure to recognize, ox
include any reference to, the Compact of 1905. This is a3 major defect
in the proposed Plan since the Compact is an express limirarion on Dela-
' ware's ownership of the land under the Delaware River and on Delaware's
authority to control the use of that land. The Supreme Court decision
in the case of New Jersey v. Delaware is explicic on this point.

The Compact of 1905 was entered intoc between New Jersey and Delaware=
in that year, see 23 Dela. Laws 1905, Ch, 5, P. 12, March 20, 1905); N.J.
Laws, 1905, Ch. 42. P. 67 (March 21, 1903); and was adopted by Coungress
in 1907, see Act of January 24, 1907, 34 Star. pt. 1, Ch. 394, P. 858.
The text of the Compact 1s set forrh at N.J.S.A. 52:28-34, et. seq.

The Compact of 1305 expressly authorizes New Jersey to exercise rip-
arian jurisdiction of every kind, and therefore New Jersey, not Delaware,
has the exclusive right to regulate construction of docks, dredging and
other activitles necessary to obtain access to the navigable portion of
the Delaware River from the New Jersey side.

The failure of the proposed Delaware Plam to incorporate, mention,
or refer to the Compact of 1905 i3 coupled with statements of opinmion by
Delaware officials contained in an Appendix to the Draft Environmental
Impact Statement which indicate that they apparently believe that Dela-
ware has the authority to regulate or prohibit certain kinds of riparian
actlvity occurring on the New Jersey side of the Delaware River, These
gtataments of opinion are erromeous, and 1f they are lefr uncontradicted
in the record, they are likely to prejudice future activities of Sun or

other persons which may take place on the New Jersey side of the Delawara
River.
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The proposed Plan should not be approved by the Secretary of Com-
merce until it expressly incorporates the Compact of 1905 as a limita-
tion on it. We note that Section 307(c) of the Act requires that federal
licenses affecting a coastal zone must be certified to be comsistent with
an applicable coastal management plan. If consistency or compliance with
a plan 1s to be determined by reference to the documents officially sub-
miltred by the State and approved by the Secretary of Covmerce, the Secre-
tary must require inclusion of appropriate limitations on the scope of
the plan. Failure to include appropriate limitacilons would, at winimum,
cause confusion in determining which projects are subject to the consis-~
teacy requirement and whether they are consistent with the plan. At
worst, it could cause some projects to be improperly subjected to cer-
cification or to be improperly denied cerrification.

Both the Draft and the Final tnvironmental Impact Statements on the
proposed Delaware Plan show 2 lack of awareness by the Department of Com-—
merce staff of the issue or the effect of the Compact of 1905. Failure
by the Secretary to require revision of the Delaware Plan to take account
of the Compact of 1905 would specifically rum afaul of Seetion 307 (e) of
the Act, which preserves inter-state compacts. Because of the Importance
of thls issue, we strongly recowmend that no actiom be taken on the pro-
posed Delaware Plan until this issue is properly resolved,

Additionally, we urge the Secrerary of Commerce to withheld approval
of Delavare's Plan because of a related 1ssue; namely, whether the ''fed-~
eral consistency authority by Delaware [extends] beyond the statutory
limits of Delaware's coastal management boundry and the state itself."

The Commerce Department staff’'s comment on this issue was that "Activities
outside the State which [a]ffect Delaware are subject to program policies."
This responseé should be reconsidered since it i{s an over-expansive Inter-
pretation of the effect of a plan under the Act. The Ac¢t cnvisious each
stare preparing a plan for its owm coastal area, not for another state's
coastal area. The Act encourages cooperation amoug the states, but this
nerely underscores the fact that each state is master in its own house

for purposes of regularing and controlling acriviries in its coascal zone.

At a minimum, the above staff commeat requires clarification and
qualificatvion since there is no explanation of what "affect" means in
this context. The Act cannot be read to bring every activiry wich an
incidental effect on a particular stacte's coastal zone under the aegis of
that state's coastal management program. TFor example, a project which
takes place entirely within the border of one state, except for ship nav-
igation through the navigable waters of a second state might, in a broad
sense, be s3id to "affeet" the second state's coastal zone since there is
a possibility that a ship on its way to the first state might collide with
another ship or run aground and spill its cargo in the second state's
vaters. However, this cannot be the type of effect envisicned by the aAct
since tegulaction of vessel safety and navigation lies exclusively in the
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4830



no
£

§IT-22-200R FRTOCZ2127 PMODE Coastal Mgmt FAX NC, 202 722 2742 F.

- -

~3=

Liands of the federal government and since there is no indicaticn 1in the

Act of any intentifon to let agtates override or interfere with that authority.
To conclude otherwise would alsc allow states to incerfere with federal
regulation of Commerce with forelgn nations and among the states, in vio-
lation of the United State Constiturion.

Similarly, a discharge of wastes into the river upstream from Dela-
ware could arguably be said to "affect'" Delaware's coastal zone, but the
power to regulace such discharges is given to rhe scare where the discharge
eccurs and to the federal government under other federal statutes. The
Act cannot reasonably be read to require a certificaction of consiscency
of upstream waste discharge permits with Delaware's Coastal Management
Frogram.

As a general wmatter, the cousistency requirements under the Act should
be read as applying only to projects which take place primarily in the
state which has the plan and which otherwise has the power under existing
law to regulate the activity. Such a position would be consistent with =
the preservation of existing state jurisdiction in Section 307(e) of cthe
Act and with the overall intent of the Act.

Sun 0il Company of Pennsylvania therefore urges that the Final Envir-
onmental Impact Statement be revised so that the above staff response is
deleted or appropriately clarified and qualified.

SUN OIL COMPANY OF PENNSYLVANIA

By [EM/M

Rbbert 0. Lewers
Vice President and General Actorney
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Parcel #: _ Deed Book/Page:
Street Number/Name:

H
1
H

Display 15 _-| Results _ .wm..mas_ I Q,om.,q _

Parcel # 0699999027

Unincorporated

Property Address: 0 UTILITIES

Subdivision:
Owner:
Owner Address:

Lot #:
Location:
Map Grid:
Block:
Census Tract:
Street Type:
Gas:

Water:
Microfilm #:

BRANDYWINE, DE
SEE KEYSTONE FILE
KEYSTONE ENERGY SERVICES CO LP

ATTN TED GREGG
500 SHELL ROAD
CARNEYS POINT, NJ 08069

Property Class: UTILITY

00000000 Lot Size: 0
Lot Depth: 0
Lot Frontage: 0
Street Finish:
Electrie:

000000

View Map
Last 10 Sales

DE15988

4881



District & Zoning Info

Districts Zoning
BRANDYWINE SCHOOL DIST-TRES
NORTH OF C&D CANAL
Sales History
Deed Cur. Owner? Multi? Sale Date Sale Amount
00 Y Y 1/171901 0
Tax/Assessment Info
Assessment Exemption  Exmp. Amount
Land: 0
Structure: 1352000
Homesite: 0
Total: 1352000

County Taxable: 1352000 School Taxable: 1352000

Tax History as of 06-22-2006 08:29:36 P.M.

Printable Tzx Details

County School

Tax Principal Penalty Last Paid . Principal Penalty Last Paid .

Year Due Due Date Amt Paid Due Due Date Amt Paid

2002A $0.00 $0.00 09/18/2002 $0.00 $0.00 08/07/2002 ~

2003A $0.00 $0.06  09/17/2003 $6,449.04 $0.00 $0.00  09/22/2003 $17,244.76

2004A $0.00 $0.00  09/24/2004 - $0.00 $0.00 08/04/2004 -

2005A $0.00 $0.00  09/21/2005 $6,449.04 $0.00 $0.00  09/23/2005 817,420.52
$6.449.04 $18,731.96

DE15989

4882



County Balance Due: $0.00
School Balance Due: $0.00

$6,250.30

These amounts are valid through the last day of the month. For accounts with delin

accrue on the first day of next mornith.

$20,841.08

quent balances, statutory penalty will

No Sewer Service

Commercial Property Characteristics

Building Oeccupancy:

Struc Class

Floor Level

Ext Wall Type
AC % 0
Bsmt % 0
Year Renov 0

# Stories 0 Year Built
Quality Condition
Grnd Fl Area 0 Total Flr Area
Wall Height 0 Perimeter
Heat % 0 Rentable Units
Bsmt Util

Renov Ring Eff. Yr Built
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